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Application for registration filed June 26, 1895, . 





Ex parte Marshall J. Kinney. 


Trade-Mark for Canned Salmon. 





Petition. 





ANY 


arere 


Messrs. A. H, Evans & Co. for applicant. 


dy 


“- This is a petition taken from the examiner's refusal to 


register as a trade-mark for salmon the symbol "Rosebud." The 





examiner's refusal is based upon the fact that the applicant is 
Sa aery ing to have registered two symbols in one application, the 


representation of a rosebud and the word rosebud. The essential 


"features of the application are set forth in alternative forms. 
| In refusing registration the examiner was followihg 
precedent, although some of the cases turn on the question whether 
the word and the figure are true alternatives. It seems that the 
trade-mark as offered is, so far as appears, a lawful common law 
mark, and ‘where. the prescribed statutory requisites are present, it 
is thought that the administration of the law should be reasonably 
“liberal concerning registration, 


I incline to adopt his view, and the petition is granted. 


John S. Seymour, 


Commissioner. 
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Trade-Mark for Coffee. te 


; Cie 


Application of The Ohio Coffee & Spice Co. filed May 10, 1895. 


Appeal on Motion. 















Application of Wm. G. Lown filed May 17, 1895, 





Mr, Frank T. Browning for Lown. 


Mr, Frank G. Fullington for The Ohio Coffee & Spice Co. 





This is an speed from the decision of the examiner of 
trade-marks refusing to dissolve the above entitled interference. 
The essential feature of Lown's application is said to be the word 
"Capitol". The essential feature of the application of the Ohio 
Neogeee & Spice Company is not said to be the words "Capital Coffee" 
and a group of American flags at each end thereof. 

It is true that the marks as shown are different, but it 
is also true that "the short phrase between the buyer and seller" 


would be essentially the same, as the difference in sound be- 


tween "Capitol" and "Capital" is too small to be noticed by the 





inary purchaser. 








1eé eXaminer of trade-marks 
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Fisher. 
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Assistant Commissioner, 





now Acting Commissioner. 
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“U.S. Patent Office. 





Ex parte Roasted Cereals Co. 





Trade-Mark for Roasted Cereals. 
Petition. 
Application for registration filed October 28, 1892, No. 42,907. 


Mr. W.W.Hoover and Messrs. Foster & Freeman for applicants. - 


( 


The Roasted Cereals Company, the applicant for the regis- 







tration of this trade-mark, transferred all its rights, privileges, 
-good-will and trade-mark to the Catskill Mill Company, and abandon= 


ed the application in favor of the Catskill Mill Company. This 










latter company requested that the certificate of registration of 
the trade-mark issue in its name and that the government fee paid 
ae he Roasted Cereals Company be applied to the registration of 
the mark in the name of the Catskill Mill Company. 


Upon the refusal of the chief clerk to grant the request 





to transfer the fee, this petition is taken. 
vA 
The chief clerk based his action on the decision in the 


case of ex parte Coventry Machinist Company, 59 0.G., 1923; C.D., 






1892, LST, on the ground that to transfer the fee, as requested in 


_ the Pees ease, would be practically the same thing as refunding 


















= 


mark by the Catskill Mill Company. There is no law for refunding 





fees in trade-mark cases and the practice of the office is clearly 


against the return of the fees, except where the fee has been paid 


by mistake, which is not the case here. (See, in addition to the 


case cited by the chief clerk, the cases of ex parte McDaniel & Mor- 
row, 54 MS. Dec., 161, and ex parte Zwack & Co., 55 MS. Dec., 158.) 

But the question here is not one of refunding a fee or 
transferring a fee from one application to another, there being 
only one application under consideration. The sole question is one 
of issuing a certificate of registration to an assignee. In fact, 
the petition itself now contends that it does not ask for a return 
or transfer of the fee, but that it may be allowed to intervene in 
the proceedings and become as a matter of record, as it is in fact, 
the real petitioner; in other words, that the certificate of regis- 
tration issue to the Catskill Mill Company. 

The Catskill Mill Company is the assignee of the original 
applicant and to grant this request and issue the certificate to 
this company would be a clear violation of Rule 16 of Trade-Mark 
pollege and the practice of the office as indicated in ex parte Spin- 
mer, 55 MS. Dec., 15; ex parte Bassett, 55 0.G., 997, and ex parte 
Sheehy, 56 MS. MGIC. Gy (oe. 


If it is the desire of the interested parties that a cer- 


tificate of registration issue to the Catskill Mill Company, the 
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in its own name and pay the 


that the certificate issue 


fy, Pisher, 


Acting Commissioner. 
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Frank P. Hendley 


Decided August 27. Leobd ne 


Recorded Vol. 57, p. 407. 


 Biieher Mecietent Commissioner. 

“this is an appeal from the decision of the examiner of 
trade-marks refusing to register the word "Cloverdale" as a trade- 
mark for canned fruits and vegetables. The refusal of the examiner 
‘was based upon the holding of the Supreme Court in Columbia Mill 
Cow ve Aleern. 65 0.G., 1916, C.D), 1893,;,°672,. to the effect that 
"merely geographical names cannot be appropriated and made the 
subject of an Ea ee property." 

Geographical names may, for convenience, be divided into 
three classes: First, those that are well known and in common use, 
such, for example, as United States, New York, San Francisco, &c. 
The law is settled that words coming under this class ought not to 
be registered. The second class includes words which in their 
primary Significance are not geographical, even though they may 
appear in the Postal Guide or similar publications. Such words 
as Trilby, Creole, Puritan, Volunteer, are good examples of this 


elasis. These words, it seems to me, ought not to be refused regis-. 








ie be said that they are "words in common use as designating locality 


or section of a country." The third class would logically occupy 


a position between the two classes mentioned above, and it con- 
sists of words which primarily have a geographical meaning, for 
example, terms ending or compounded with such words as city, town, 
shire, mount or mont. This class would include such words as Lake 
City, Charleston, Hampshire, Vermont. Such words, I think, should 
not be registered, for the reason that they are clearly geographi- 
cal in their primary significance, even if it cannot be said that 
they are widely enough known to come strictly under the first class. 
It seems to me that the word in question, "Cloverdale," 
clearly comes under the third class, and the decision of the examin- 


er refusing registration is therefore affirmed. 
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he Mit olere. U,S.Patent Office. 








Ex parte Frank P. Harned. 





Trade-Mark, 





Petition. 





Application for registration filed June 25, 1895, No. 49,462. 





Mr. J. Walter Douglass for applicant. 





This is a petition taken from the action of the examiner 
refusing to register the words "Astringent Pencil" “applied to the 
article inmvthe torm of a: stiek". 

The examiner has refused registration on the ground that 
the words in question are descriptive. The applicant claims that - 
the article upon which he wishes to use the trade-mark is a stick 
or cylinder and not a pencil, because it is not tapered at the end. 
I find, however, that the term "pencil" is commonly applied to eda 
eal ae regardless of the fact whether such preparations 
are to be in the form of cylinders or of cones. For example, on 
pages 281, 1669, and 1723 of the fifth edition of the National Dis- 


pensatory, published in 1894 by Lea Brothers & Co., in Philadelphia, 





a copy of which is in this office, the word "pencil" is used as 








See. tener, 


Acting Commissioner. 
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yea t 4 Ex parte James H. Spencer. 











Trade-Mark for Plug Tobacco. 





Petition. — 





Application for registration filed April 22, 1895, No. 49,025. 





Mr. James L. Norris for applicant. 





This is a petition from the decision of the examiner of 
trade-marks refusing to register a mark for plug tobacce consisting 
of a "pictorial representation of the head of an Indian surmounted 
by a crown of feathers, and the words 'North America’ arranged in 
a curved line above the head of dict rah, the said trade-mark 
being stamped in the plug of tobacco. 

The examiner has refused to register this mark on the 
sround that the words "North America” are Beographical and that 
the head of an Indian has been previously registered to Musselman 
& Co., No. 6,588, September 17, 1878. It is clear that the words 
"North America" have a geographical significance and cannot there- 
fore be used as a trade-mark, Applicant's mark, however, consists 
not in these words alone, but when used in connection with a repre- 


sentation of a head of an Indian. This representation of applicants 


1 
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feature and one liable to cause confusion in the mind of the ordi- 

nary purchaser if both marks were in common use, Applicant has 

laid great stress upon the fact that he stamps his mark upon a plug 

of tobacco, while in the reference cited the stamn is attached to 

the plug or boxes containing the eanaene: It is believed, how- 
ever, that the manner of applying a trade-mark to the goods does 

. not confer registrability on trade-marks not otherwise registrable. 

The action of the examiner in refusing to register the 
mark is therefore affirmed. 

There seems to be another reason.for refusing to register 
the mark. If the tobacco is not known by the name of "North Amer- 
ica", as eoulicaueienmaneads it is not, these words in connection 
with the representation of an Indian head placed on the tobacco 
would seem to give the name of "North American Indian" to the 


tobacco. This being so the ordinary purchaser would be under the 





" Mark is shown in the reference cited, and although it is not the ~~ 
"sole feature of either, vet it appears to me £6 be a prominent 
| 
impression that the tobacco was grown or manufactured by the North 
American.Indians or that these people were in Sie way connected 
with the tobacco. If such is the fact then one of these Indians 
e has as much right to it as another, and neither applicant nor any 


one else has the exclusive right to use said symbol as his trade- 


a mark, If, on the other hand, the North American Indians are in no 





P way connected with the tobacco, the mark is used deceptively and 


should not be registered. : 
S.0 1. Hisher, 
_ September 20, 1895. Acting Commissioner. 
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U.S. Patent Office. 
Ex parte Charles H. Langdon and George C. Batcheller. 
Trade-Mark for Corsets. 


Petition. 


: Application for registration filed February 8, 1890, No. 29,824) _ 


Mr. 8. D. Gozzens for applicants. 


This equenie been pending for several months and the 
Uapaimeadie have not urged it in any way although they have been re- 
Wecntedly ealtea upon to file a brief or make an eae cee 
The petition is therefore dismissed. | 
S. T. Fisher, 
Acting Commissioner. 


# 


‘September 13, 1895. 
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S.Patent Office. 
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Ex parte Charles L. Heinle & Co. 


Trade Mark for Root Beer. 


Petition. 





Application for registration filed April 2, 1895, No. 48,878. 
Messrs. C. A. Snow & Co. for applicant. 


THiS tsa petition from the decision of the examiner of orcas 
marks refusing to register the letters "0.K." as a trade mark for 
“root beer. | 

The ener’ s ehjcetin is that the symbol is descriptive, 

put it seems. to me that it has a sufficiently BPE aciey and fanci- 
rcs significance to warrant registration. 

The decision of the ominen of trade marks is therefore 
“reversed. | ; 

S.T. Fisher 


Acting Commissioner. 






rer 13, 1895, 
















U.5S.Patent Office. ny? 





Ex parte John Yung, Jr. 





Trade-Mark for Weather Strips. 





Petition. 





Application for registration filed May 8, 1895, No. 49,116. 





Messrs. C. A. Snow & Co. for applicant. 





This is a petition a ne the action of the examiner 
of trade-marks refusing to register the words "Common-Sense" as a 
trade-mark for weather strips. 

The examiner's objection is that the words are descrip- 
eve: that they indicate "the character of the article BS being 
well adapted to the particular use or ourpose for which it is in- 
tended, and constructed according to common sense principles or 
g 00d judgment". 

The position of the examiner seems to me to be correct 
and his decision is therefore affirmed. 

S. 2. Fisher, 
Acting Commissioner. 


September 13, 1895. 





John Yung Jr a = 


Recorded Vol. 57, page 479, 
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‘U.S.Patent Office. 
Ex parte Clarence K. Bowman. 


ia Trade-Mark for Spiritous 
; Liquors. 


Petition. 
Application for registration filed January 16, 1895, No. 48,273. 


Mr. Frederic B. Keefer for applicant. 3 


a eeeatier 
oe ae 


This is a petition taken from the action of the examiner 


E 
of trade-marks refusing to register the words "Cedar Valley" as a 3 
trade-mark for spiritous liquors. fe: 
This term it seems to me clearly comes under the third 

class of geographical terms mentioned in ex parte Hendley, 72 0.G., ie 
1654, Pe decision of the examiner of trade-marks is therefore : 
arririned. 

iS. (Le, Misher, a 


Acting Commissioner. 


September 135, 1895. 
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Ex parte Iucien N. Brunswig. 





‘) >. patétdon, 





Messrs. Munn & Oo. for applicant. 





; This is an appeal ek the decision of the examiner 
of trade-marks reruelig to register the word "Argyle" as a 
trade-mark for bitters. 

The examiner's refusal was based upon the holding 
ehh the word "Argyle" is a gevaraphical term in common use. 
‘It seems to me that this position was correct and the ere 
of the examiner is affirmed. 
ie sia S. T, Fisher 


Acting Commissioner, 
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Avoca dite oi 
Ex parte DeMoville & Co. 





Trade-Mark for Perfumery, &c. 





Petition. 





—= 


Application for registration filed May 13, 1895, No. 49,146. 





Mr, James L. Norris for applicant. 





This is a petition from the examiner of trade-marks re- 
meet ne to Be ay the words "Crushed Roses" as a trade-mark for 
perfumery, &c. 

The examiner's refusal was based upon the ground that the 
words in question are descriptive, or that if not descriptive, they 
are deceptive. The applicant contends that in view of Stoughton v. 
Woodward, 50 0.G., 1297, and American Fibre Chamois Co. v. De Lee & 
Dernberg, 71 0.G., 1458, registration ene to be granted. 

in the first case eapens it was decided that the words 
"Cough Cherries" when used as applied to a confection were not de- 
Bettye of the qualities of the article, but were sufficiently 
arbitrary and fanciful to be appropriated as a trade-mark. In the 


latter case a Similar decision was rendered as to the words "Fibre 


? 

















- leaves and obtaining a perfume therefrom. If such were the fact, 


the mark ought not to be registered on the ground that it is de- 


Scrmiptives Dut the applicants say that this is. not the fact, that 


they manufacture a variety of perfumes all under the general name 
of "Crushed Roses", such as violet or heliotrope perfumes, and that 


if a perchaser should enter a store and ask for crushed roses per- 


fume, he would immediately be asked which variety of crushed roses 


perfume he wished. The applicant therefore contends that the mark 


“is fanciful and arbitrary. 


If perfumes had never been made from roses, I should 
hold applicant's position to be sound, but as rose leaves are one 


of the commonest sources from which perfumes are manufactured, it 


seems to me that the term “crushed roses" would be deceptive as 


applied to perfumes made from violet or heliotrope. I do not think 
that the cases cited are on all fours with the present case. 
The decision of the examiner of trade-marks is therefore 
affirmed. 
Sey Le Ser. 
Acting Commissioner. 


October 7, 1895. 
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U.S.Patent Office. 


Ex parte The Success Remedy Company. 





Trade-Mark for Medical Compounds. 


Petition. 








. This is an appeal from the decision of the examiner of 
trade-marks refusing to register the word "Success". 

The examiner has refused registration on the ground that 
the word is a "descriptive and advertising term" and therefore pub- 
lie property. 

It seems to me that the position taken by the examiner is 
a correct and his decision is therefore affirmed. 

S. T. Fisher, 


Acting Commissioner. 


| (October 29, 1695. 
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Ex parte Lord & Taylor. 





Trade-Mark for Gloves. 





Petition. 





¥ 


"Application for registration filed April 24, 1895, No. 49,034. 





Mr. Van Buren Hillyard for applicant. 





This is an appeal taken from the action of the examiner 
of trade-marks refusing to register as a trade-mark for gloves the 
phrase "The 'Formosa' Doubly Woven Finger Tips." 

The examiner holds that the phrase "Doubly Woven Finger 
Tips" is descriptive, especially as the structure is covered by a 
previous patent. He also holds that the addition of the word 
"Formosa" to “ee Bee quoted above cannot confer registrability 
upon a trade-mark because it is oe Mee term. The appli- 
cant conb ata that "Formosa" has a meaning apart from its geograph- 
ical meaning, such as beautiful. He also contends that the use of 
quotation marks and the article The emphasizes this distinction. 

It seems to me, however, eer the use of quotation marks would not 
render a mark oa that is otherwise objectionable. For 


instance, if the trade-mark in Columbia Mill Co. v. Alcorn et al., 
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The decision of the examiner is therefore affirmed. 
5. ©... Fisher, 


Acting Commissioner. 










‘TOA pepsoo0sy 


“gd Cranes 


“8a 





eutktia ob teiet? es vem exe oy to: KO feted eat 
see heb, To ee i rye ; 
“Ott > frmmod a ttoA 


“dao 1 ag tte 


os “ 


sa? nots 196. wa at ‘ potlonet aul bloww pesoo: em: 









: rae pinch ee ree bath biel ci oh ee id tbo 





3 
CS 
ie. 
oT 
> 


fo} 


a 





oeq s,aum 


f 
i 


"G68T 
TST 


4 ee is : \ ; A rain ‘ 
ve omnis: Wet) ~ ° PO Rte GU yinthy Walid a, hyp ara, 


oe ie 


te s ped Y 
a ee Nae LBs A AN an aii reat # 
rae i. o Ro ok lg d i 


ee roe 
Nat 




























(UsS.Patat Office 





Ex parte Henry B. Smith 





Trade Mark for Flour 





Petit ion. 


a petition tak en from the action of the examiner of 


refusing to resister the words “Better than Best" as 


The examiner based his refusal on the 


oat the phrase in atin is deseript ive, 


, 


At first sight 


seems to be a Proper One,but when elosely serutinize 


that app] ican t's flour is better than the best flour, 


7 ‘slat ok I i therefore that the phrase in 


r le Perhaps it may be considered partially deseriptive, 


and arb bai Sim ifiea tion ana the decision 


S.?.Fishe Assi. Com. 
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Trade Mark for crests « 
AEt.ing Commi as fon or ; 


Petit io n j ~ Ow Aggis tant 





ommi @s ion er. 
appit¥aeten’ toh’ Menist ration Filed July 23 ,1895,No.49620 
Mr. Stephen J. Cox for applicants. 

This ig en appeal taken fran the action of the examiner of 
trade marks refusing to resister a trade mark consisting of the 
words "Silver Club" and a group of four heads. These heads repre= 
sent four congressmen noted for their advocacy of free silver. The 
examiner holds that the consent of each of these four congressmen 
N \ mast be ob tained before the trade werk can be regis ter ed, citing 
\ various au thori ties. 

lt is true thet in the application the essential fomtres 
of the trade merk are said to be" group of heads and the words 
: Silver Club“. ‘he fae similes furnished,however, show the portraits | 

of four eon gres men and their names. It micsht be possible that 

some one of the four would object to the use of his portreit in 
such a connection, and unless the ads were portraits of distin= 


guished advocates of free silver, the wrds "Silver Club" would aa 


Fr Jose their significance and it is qestionable whether these words 


of thenselves would constitute a valid trade mark. 
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nowsa2, e959) the reristered mark that the one might be af} taken 
U.SePat ent OPfiee. po 


toe the other. It de t be presumed thet if regis: ration 1s. xxxnkd 

Ex parte Gold Leaf Reking Powder Co, 

: wrented, the epplicant wild etil] sontinue to use the labs] eubmit- 
Trade Mark for Paking Powder . 

i ted. I think therefore that the examiner's position is correct 

high Petition. 

avi hia decision ic affirmed. (ie ys 

ag Application filed July 29,1895,%o. 49643 Vet. 4 x fiey 

ee S,. T. Fish 

; Messrs.L.2arger & ©o.for bast an te 

| Aet ing Commissioner, 

This is a petition taken fromothseaetion of oH ecexsminer 




















Pefusine*tb Pesister the words "Gold Leaf" as applied to baking 
powder. The examiner refused registration on secant of the trade 


mark recistered to the Elliott Baking Powder Company, No.25,778, for 
















the same class of gods ,showing the wrds *Silver Leaf" and a 
picture of a leaf. 

The examiner holds that the marks are so nearly alike that the 
ordinary purec)aser would be deceived. The applicant contends 
that there is a sufficient distinction betwen the wrds “gold” 
and “silver* to prevent e@mfusion. It is apparent that in sound 
the phrases "sold leaf" and "silver leaf” are cl carly dist inguish= 
able. It is to be noted, however, that a fae simile of applicant's 


_merk is presented showing the words "Gold Leaf" and the picture of 


a“ 


B@leaf. Upon being rejeeted upon trade mark No.25,778, appli cant 
amended his ease by cutting out ‘the picture of the leaf,tha eby 


practically admitting thet the mark which he hadi actually used so 
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“erantet, th the > applicant wil] stil] continue to use the label submit- 


ted. I think ther efore that the examiner's position is correct 


and his decision is affirmed. 


{7 §.?.Fish er 
Act ing Commissioner, 
Now Assistant Commissioner. 


January 2,1896. 
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ong | 
thts would prevent a. if 4t wersyanplied to 


UsS-Pat ont Office (Reve $P-p/ dae 


‘eat kite bint con tends thet the et that Heywood and oe 


yea Ex parte North Dak akota Ma ing Co A 
amilied the phrese toe anm of of when A We mM sht mot bi 
Trade Vark for Breakfast Foods B°ES airref) py 


prevent ite being appei get by other APra + sent laws 


Petition. Ja 
a* merdrandiee. It is @iemifieant that in this application as 


Application for reg istrat ion fil ed May a ag No.49 
érininally presented 1% Wee stated th trade 


“Ves srs.Munn & pest applicant. . , ee a 
to fiour among Othcr tHE THe word "flowr® was renoved by 


This is a pe tition oes from the act ion of the exa mi ner, re- 
erendnent. At would sea be be conclusive from these ots that 


fusing to register the words “Cream of Wheat" as a trade eg eR for 
the applicant recerded Mee and breakfast foods as be longing 


"breakfast foods,crack oo wheat,wheat ae wheat ferina,purified 
the game #2 ace of rerchanGiwe. Even if it had not been stated 


middling". 1 ee 

in the ordinal applicat@@n fret the trade mark was applied to 
The examiner's refusal is based upon the reasons that he con= 

fiour,D should stil! be OF the opinion that breakfast foods in- 


ee the phrase in question to be de seriptive and that it seit 
eluding @r@eked whest,whe@t grite, wheat farina,&c,are go nose 


not be registered in view of trade marks No.#% 115. to elke 8 
allied te flow the: the previous registration Heywoo & Wil 


Feiner Nov.14,1876,No.9487, The Cereals Mfa.Co.,June 27,1882, and 


liame weuld prever: ceristvedigen of the mark in quest: fon» 

No.12954, Heywood & Williems,Jan.19,1886. The applicant urees that 
The decisic ' the @eBminer is affirmed. 

the words "“Creamof Wheat" are not be gt otal I am inelinsd to 


We gl 7 ar, 


ett was applied 


consider that this phrase means either that the best part of. the 
Aagistant. Cormiscsione rg 


wheat is used or thst the best wheat is selected for use. As to 
Jamey Zed, 
the trade marks cited by the examiner,it seems tome tmt ths 
* 
elosest one is that to Heywood & Williams. This is a trade mark 


for wheat flour and it is stated thet the essential feature of the 
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would prevent registration if it were applied to br eak=- 








: fast foods, but con tends that the fact that Heywood and Williams 
‘gispi tea the phrase "Cream of the Wheat" to flour ought not to 
‘prevent its being appl ied by othe applicants to different classes 
of merdiandise. I: is ‘simifiecant that in this application as 
Originally presented it was stated that the trade mark was applied 
to flour among Other things. The word "Flour" was renoved by 
iodo bans It would seem to be cmelusive from these facts that 
the applicant resarded “ae and breakfast foods as be longing to 
the same class of me rehandise. Even if it had not been stated 
i in the original appli cation that the trade mark was applied to 
flour,I should still] be of the opinion that breakfast foods in- 
cluding cracked wheat,wheat grits,wheat farina,&c,are so nearly 
y allied to flour that the previous registration to Heywood & Wil- 
liams would prevent regimimbeion of the ma rk in question. 
The decision of the examiner is affirmed. 
S.T.¥osher, 


Assistant Commissioner. 


January 2,1896,. 
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EX parte Della E. Miyamoto, Rewrolact Cem O42, 


Trade-Mark for Disinfectants, 


Petition, 


cece 


Application for registration Tiled June 26, 1895, no, 49,472, 


Seis 


Mr. L. W. Serrell for applicant. 


om 
Pnegtueetee 


This is a petition that the fee in the above entitled case 


be returned and that applicant be allowed to Presecute a former 


D wpp denis filed by her deceased husband, 


It appears that there was a former application for registrae 
tion which has not yet been granted, After the death of the appli- 
chow la his wife, who was in ignerance of Such ap; ‘Lication, filea the 


present ap plication, It seems to me that this Wis done by mistake, 


"and in aeeordunce with the views S6ét forth in &X parte Finlayson, 


\) Bousfiela *00,, 61 0. 0.1523 €.N.s1892,201,it is directed that the 





fee be returned, and to this ‘Sktent the petition is eranted, 


Upon making in the previous application a Proper showing that 
apphicunt is the administ ronnie of tho former applieant, she will 
“loved to prosecute suid application, 


S. T. Pisher, 


Acting Commissioner, 


Tore pete rts Hee tires stig 
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the firm, cM 4h auch business hus eontinneusly usd@.H. 
fal ™ . & Patent Office. 


sadje~vint in Leake to sagteinrre x cortadowaiaser Caotklng hued, 410 


Nicholas v. Tharp. 






1 fort har appears teat Purdy ~Tier-former partoor of H icholafPrine 


Ds 


rede terk for Whiskey. 
t Looms of dissekubion wuyr-ertitied to use any trade-mark or 
eile Appeal from Examiner of Interferences. 


Ones ng to thk Separtiwrwrip, has never exercised his 
AT You for registration filed Geo. S. Nicholas Necember 26, 


ish frade-Mark registered tty James. Tharp! Tans 71890, Nowd 748860 © 


URES Se Bre. Hons & oh Tek Rare dintaebo tdi thus appears that Niche- 
ssrs.. a thy Bageer & Co. for Tharp. 


af is.ent ar to rembabemt ionr-ers minest Tharp. 

ine +64, an rest from the decision of the examiner of inter- 
Uiecowpanving the ms tg a motion te diaselve by Tharp on 

ferences adjudicating oh rity in favor of Nicholas, The subject- 

bic oRatha th Moho ise Wea been muilty of jaches; that he has 

me er of Las thier tereane is a trade-mark consisting of the word 







5 ie "fo rele commerce or commerce with Indian 
eras PARS applied to "whiskey. 

ribe that ihe navi PSherkeley" is a geographical nena, und 

Pharp i" a boaistraat and stands upon his record dute,October 


; ars. RT Pe be 
6, 1889, es ken no testimony. Even if he should be given 


Tht t »wolnt has nob au my opinion been eat: ablished, and 
Q panerit: ‘of his date of adoption, September 1,1866, it would 
ha wedehe hes Been oebatentiaiiy dented by me in the fact of finde 
ave no eF rect upon the final decision, 
fe for Wie hols 
rom the testimony presented by Nicholas it uppears that he 
hird j that thw te rd “Gerkeley” is 2 geographical | 
Was former ly‘ @ member of the firm of Purdy & Nicholas, a mercantil 
v) galt « sneams to x0 9 Wold hae t think therefore that regise- 
| ‘in New York engaged in the sale of wines and Liquors;that 


” a. a rey 
chet is FOr. 7% nt 8S renason, 


shou) snd ta 
mong the > re placed Fs cea on. oe market wus 4 “ whiskey to 


28, SOOMRGS Meee Es tater ferences anjiudiceting 
which ew "Eee aehec the brand “Berkeley;" that this be WS 
oy teraty in fay cholas bo wir. cmed, 
deere by them "as early as June ore and continuously used in 
?. Yisher, 
their business as a trade-murk ankey the dissolution of the firm in 
Apsistant Commiestoner, 


G0 1686, and that Nicholas continues: in: his; onuname: the. 
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“yt ae oss that Purdy, the former partner of Nicholas, who 
oe the terms of ei eselution was entitled to use any alegcan ealey or 
design belonging to the copartnership, has never exercised his 
hens to use the word "Berkeley" in connection with whiskey und has 
since assigned such right to Nicholas. It thus appears that Nicho- 
las is entitled to registration as against qharp. 
Absbppnnyi ne the appeal is a ist Nes to dissolve by Tharp on 
the peer that Nicholas has been guilty of laches; that he has 


‘dt been engaged in "foreign commerce or commerce with Indian 


ot, 


tribes," and that the mark "Berkeley* is a geographical name, and 


| such is not réaiatrebic, 


The first point has not in my opinion been established, and 


the second has been substantially denied by me in the fact of find- 


ng for Nicholas. 





The third point, that the wrd "Berkeley" is 4 geographical 
name, seems to me to be well taken, I think therefore that regis- 
tration should be refused to Nicholas for this reason, 

The decision of the examiner of interferences adjudicating 
priority in favor of Nicholas is affirmed, 


8. T. Pisher, 





oe) Assistant Commissioner, 
71895. now Acting Commissioner, 
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“Trade-Wark for’ til hhten Liquors. 


— 2 oe 


Petition. 


---- 


| tornsoetson for registration file@ Tune 25,1895, No. 49,464, 


Mr. “Thos. 5. Hopkins ter applicant. 


% 
‘hs Len 


Tan 
oh 


A This is a petition taken from the action of the examiner 


i refusing te register the word "Runnymede" as a trade-mark for 


' whisihy The examiner's refusal is based Michele; the ground that the 
i ‘ 

Fao in question is a geographical terg. Ex parte Hendley,72 0.4., 
1654, Tt ab oak te wy eee that the word in question can hard- 
ly be eOnsidered a well known geographical name and that its roman- 
tie ey Game is far greater than its geographical significance, 
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The decision of the examiner is therefore Satie 
$.T.Fisher, 


Assistant Commissionge 
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‘Registration therefore must be refused, and the decision of 
_ the examiner of trade-marks is affirmed, 
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John S. Seymour, 


Commissioner, 
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he U. S. Patent Office, 


Ex parte L. M, Rumsey Manfg. Co, 


Trade-Mark for Water Closets, 


Pet ition, 


Application for registration filed December 14,1895,No.50,477. 


Wr. John D. Hyer for applicant. 


This is a petition taken from the action of the examiner 


refusing to register the word "Como" as a trade-mark, The examin- 


er's refusal was based upon the ground that the word is geographic- 
al in character, It seems be me, giewies tee this objection is 
not a valid one in the preuiat ease and the examiner's decision is 
therefore overruled, 

S. T. Fisher, 


Assistant Commissioner, 


January 20, 1896, 
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U. &. Patent Office. 


“Bx Parte Alfred A, Brooks, Se LOT (P.2/7 


Trade-Mark for Razor Strops. 


—— So oe 


Petition. 


— oe ee ee 


Application for registration filed April 17, 1895, No, 48,986. 


‘Messrs. Macleod, Calver & Randall for applicant, 


This is a petition from the action of the examiner refusing 
ho register the word "Honestrop" as a trade-mark for razor strops,. 

The examiner refused registration on the ground that the word 
in aihet ioe was descriptive. His position is that the words "hone" 


and "strop* used in their ordinary signification describe applicants 


‘. 
device as fully as could be done by any two words. The word "hone- 


‘ 


f a “ 
strop" is not in the dictionary; notwithstanding this,however, it 


seems to me that the word is descriptive in that it implies that 
the article on which it is used possesses the properties of a hone 
ok a strop. Moreover, in the patent to Ketchum and Wilde, No.189, 
561, April 17, 1877, the word"honepst rap" is used, This adds force 
‘to my emecrgnten that the word "honestrop" is descriptive in char- 
acter and the deeision of the cxaminer is therefore affirmed. 

% \) i | 3, 7. Fisher, 


Assistant Commissioner, 
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George S, Nicholas. 


- Petition, 
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H. & W. T. Noward for applicant. 
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_ ee term and ons whioh eu nnot be registered in view of 
Soe — Co. v. Alcorn et al., 65° O. Gey PILE. 
mhe decision of the oxtmbiane is affirmed, 
5. T. Fister, 


Assistant Commissioner, 
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Prade-Nark for Ammunition, 


Petition, 


Application for registration filed January 9,1695,No.45,415, 


CdS. DRE OR ee 


i This is a petition taken from the action of the examiner re- 
‘ fusing to register the word "Prize" us a trade-mark for ammunition, 
The examiner's objection is that the word in question is de- 
scriptive in character. It is defined in thie Century dictionary as 
nyorthy of a prize; that has gained a prize". In view of the de=- 
eis ions lakoe by the examiner und especially the dictum in the case 
qt the Am@abeds Wis. Cos ¥. MONBRy 2 Send,, 8.0.,599, and in’view 


of the New England whalebone Mfg. Co., 51 MS. Dec., 71, und the 








cases therein cited, it seems to me that the position taken by the 
_ examiner was correct and his decision is therefore affirmed, 
8.T.Fisher, 


Assistant Commissioner, 
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nnot be eAsePate red, Béouilad ‘other acaters in coffees or substi- 
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vnglish Lancuace to describe their goods and their qualities, 
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Th aGuRh names “or “words are “not ¢omplete definitions, they are objec- 
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tionable er far as nen =o "they are “apt for describing ‘the 
goods upon which they are placed, In this instance; "superior" 
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sige en In the specification accompanying this petition the applicants 


(says 


"The class of merchandise to which the trade-mark is appropri- 
| uted is foods and relishes, and the particular description of goods 
comprised in sueh class on Which it is used by us is 4 preparation 
' for use mathe or a5 4 substitute vers coffee." 

Wa In the fac simile filed with the application occur the words 
i “Townsend's Superior Coffee Helper, --- It is all its name impliesy 


The words appear to have the meaning which I nave Suggested and to 





be intended to have such meaning and to be descriptive. If so, 
their use upon coffee or its Substitutes is open to the worla and 


¢eunnot be restricted by the adoption of these words as a trude- 





mark. They appear to full within the prohibition of the statute 
‘ whi¢h réquires the applicant for registration to set forth under 
mpeath not only that sugh party nas at the time a right to the use 
or phe trade-mark sought Lor be registered, but that no other por-- 
20n firm, or corporation has the right to mus Such use, either in 


the Adentieal form or in any uch near resemblance thereto as 


thet ate be odin. ates to aecoive, : i: 
be The detision of the exaainer of trade-marks is affirmed, 


John 5. Seymour, 
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1" we RL, 1606, | Shape cee 
re Theodor Aub for upplicunt. 


This is a petition taken from the action of the examiner ree 


fusing to register the word "Stecl-Porcelain" us a traudcemark for 





i enamelled metal wares, 


The “exuminer holds that the Word in question is descriptive 


in charueter in that it implies that the vessels are 


and covered With porcelain, 


made of steel 


The applicant's position is that the 





word "porcelains cannot properly be employed to designute the 


Piwrini sh on enamelled ware, bus. With this contention T am unable to 







also contends that the wrd in question suggests that 


no miy have a partioularly fine finish so as to resem- 
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remote degree, and that ‘the word is therefore 
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tho trademart is not to be used upon porcelain articles but upon 
ticles of steel covered with scat This fact, which is unde- 
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See seems to me to clearly show that the word in question is 
Meson tpt sve, 
The decision of thea einer ‘te affirmed, 
S. T. Fisher, 
Assistant Commissioner, 


‘January 21, 1896. 
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“Application for registration filed May 4, 1895, no. 49,084, 


, ur, T. DP. Merwin for applicants, 


This is a petition tuken from the action of the examiner of 


trade-marks Patiesing to Pegtster a mark, the essential feature of 


which was Stuted in the Ghidinei application by the applicants to 


be the representation of a hand. Registration Was refused by the 


examiner in view of the mark registered by Helmung, Wolf & CO., No, 


7,546, May 20, 1879, Applicants? mirk shows the representation 


of @ right hand hela in a horizontal Position, Phe reference shows 


the figure of a left hand held in «a vertical position with the 


word "made on the pxulm thereof; there ure other minor differences 


as i ‘he two marks, 


The examiner holds that the resemblances are so marked that 


they voure deceive the ordinary purchaser, 


eur 


In this holding I con- 
‘ue decision of the examiner of trade-marks is affirmed, 


Se f. Fisher, 


Assistant Commissioner, 
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Trade-Mark for Fish, 


Petition, 


: for vecistreGen filed warch 1, 1893, No. 45,852. 
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seymour for applicants, 


the words of the proposed trade-mark is 4 sufficient 


arrant the registration of the present mark over the 


" the essential feature of which is stated by the 
be the 
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Acting Commissioner, 
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Ex parte Kampfe Bros, f 

4 vans 4 ied _., Trade-Mark for Safety, Razorsaen shown ¢ 

i ee em hsm oes 

. ta unt op do met mane#ecture and séll safety razors, 
at Th Le & @iack - cali ap it = SSS 
bi) replication — registration, filed, July ES, 1895, No. 49,568, 

: x Woe. that th ne eee 

; My Oscar Pe Gunz for, appligents.or trade-marks 3 
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This is a petition taken.from the,refusal of the examiner to 
4 ’ a a @ & 
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register "the representation of a star” jas: ia (tmade=mark ‘for ‘safety 


ee Registration was refused in view of the trade-mark regis- 
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tered to Theile & Quack, No. 4,190,December 5, 1876, for Cutlery, 
and the trade=mark regist ered to J. Dunn, No. 15,457, June 22,1866, 
for All Descriptions of Edge Tools, 

It seems to me that the first is the one which is most nearly 
calculated to ihe we. The applicants urge that in 1876 no safety 
razors were on the market and that therefore Theile & Quack could 
not have used their mark upon safety razors, They also urge that 
nobody who wished to buy a safety razor would be likely to be de= 
ceived by a merchant offering him an ordinary razor, They say 
further that they have endeavored in vain to find a razor or any 
article of cutlery made by Theile & Quack upon the cueet, 

I am of the opinion, however, that safety razors are fairly 

} inl the term "Cutlery", nor is there any adequate proof 


“he show that - razors were not manufactured and sold prior to 
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ne decision of the examiner of trade-marks is affirmed. 


Ss. fT. Fishery 


Assistant Commissioner. 
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nhecue” gachs and Company, 


a-Hark for Mouth tlurmonicas. 


mes es ae oe 


Petition . 


ab for registration filed December ig 1895, No.50,599,. 


—— = owe oe 6, 


Roeder & Briesen nd Mr. Fs A. Lehmann for applicunts. 


sis a petition taken from the examiner's refusal to regis- 


re "Pmmet's Paultless™ as a eauecs for mouth harmon- 
exuminer's retuees is based upon the previously regis- 
to Tonk & Brow, Wo. 10,541, August 21, 1883, In the 
mark the essential features are said to be the words 


fessional”, The examiner tukes the position that the 


ble to agree With the position taken by applicants 


Bi a) Fisher, a 


Assistant Commissioner, 
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irene for Whiskey. 


‘eg stucmiea 
& Ww. 7. same: for applicant. 
a rehearing of applicant's appeal from the decision 
By dete nor retake to register the word "Barkeley" as 
or whiskey, Registration was refused on the ground 


in question was a geogruphical name. Upon the re- 


name of Serkeioes Jt was also stated that the word 
bi 
mothe reason that it was a noted family name, 
} has been in interference with the registered mark 
ich the present applicant was victorious, 
‘somewhat in doubt as to the propriety of register- 


question as a trade-murk, but in view of the. facts 


regis rath n 


@seision is 


So. 0 Pisher, 
Assistant Commissioner, 
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Ex parte The American Wringer Company. ¥ 

; . 

Trade~Mark for Clothes Wringers, _ Pails Fs 
hai: Recorded Vol.58,p.349. 


Petition, 


Application for registration filed May 31, 1895, No. 49,286, 


Ea Mr, Alex, Mahon for applicant, 


This is an appeal taken from the decision of the examiner of 


trade-marks refusing to register the word "Superior" as a trade= 








mark for clothes wringers, The examiner refused registration on 





, has ean dy been refused as a trade-mark, Ex parte Rogers Fence 
_ C06, 47 MS, Dec., 399. 


_ The decision of the examiner is affirmed, 
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Se Ls Fisher, 





Assistant Commissioner, 
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U. S. Patent office, ye 


Trade-Mark for etnnere: 


Petition, |  - Recorded vie 


on for en tt reitinn filed November 10, 1894, No, “a 792, 


Mr, Alex. Mahon for applicant, 





ks refusing to register the word "Sterling" as a trade= 





mark i icers. The examiner refused registration on the 
— the word in question is descriptive. It seems to me 
that the examiner's ‘position is correct and this word, salsdes chal 
has already aan refused as a trade-mark, EX parte Candee and 
company, decided July 28, 1879, 

The decision of the examiner is affirned. 
$. T. Pisher, 


Assistant Commissioner, 
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son ictal ait Recorded Vol.58, 
Ex parte Frank P. Harned. pe368, 


| any 





i or Sticks for Barbers and Shavers Uses, 


ce Petition. 





eet Sd. registration filed June 25, 1895, Now 49,462, 


= oe ee 


Mr. J. W. Douglass for applicant. 

This is a petition taken Sle awa action of the examiner of 
trade-marks refusing to register as a trade-mark for stiptics a 
mark "the essential feature of which is the side bordered label, 
pearing the word symbol Astringent Pencil and surrounding a cyi- 


indriform non-pointed package or article," 


This case has already been before me and the words "Astringent 





Pencil" by themselves refused, 
The examiner holds that - "Inasmuch as nearly all labels have 


ad _ borders on their sides, neither the inclusion of the border nor 









that of the printer's ornament in the essential feature is suffi-e 
ciently important to add any distinctive trade-mark character there 
to, See ex parte Brunswig, 57 MS.Dec,, 342." 


\ It seems to me that the examiner’s position on the mark as 


1% 









* mS ALORS 
a. cove NS the present statement is correct, If it should be re= 
\ ‘3 


cited t the label is green with gilt borders and with the words 





il Astringent Peneil™, I think registration should be 


S. T. Fisher, 
Assistant Commissioner. 
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‘U. S. Patent Office. 


Ex parte Lucien N. Brunswig. 


Trade-Mark for Bitters, Recorded Vol,.56, 
Sema pid, 
Rehearing. 


= a 


Application for registration filed April 9, 1895, No.46,916. 


ca 


This is a petition for a rehearing on the ground that the 
former decision Bacio October 25, 1895, wiih ack cover every point 
raised by the former petition, The point of law raised is a pect- 
liar one and the examiner and the applicant unitelin the request 
that the case be sent back to the examiner for reconsideration. 

This request is granted and the examiner will proceed to reconsider 
the case as if no petition had been taken, 
8. fT. Fisher, 

Assistant Commissioner, 


December 27, 1695, 
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U. S&S. Patent Office, Vile 
Ex parte Ghuiien Waitt ing Company, 
Trade abies Hor Knit Underwear, 
: a | ( Motition, Recorded Vol, 58,p.414 


—— ee 


i Application for registration filed January 18,1896,No,50,657, 


=e 


_ Messrs. Smith & Denison and Mr. F. A. Lehmann for applicant, 
Ag This is an appeal from the decision of the examiner of trade- 


_ marks refusing to register the word "Florence" as a trade-mark for 
knitted goods, The examiner refused registration on the ground 


that the word in question is @ geographical term and therefore it 


GE 


— could see WE registered in view of Columbia Mill Co. v, Alcorn,et 
ton. 65 0.02, 1916, 

i It Sena to me that the position tuken by the examiner is 

- correet ani ky decision is therefore affirmed, 


Bs te Fisher, 





Astistant Commissioner, 
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Recorded vol. 58, 
Pet66, 


Trade-Mark for Plavoring Ext racts. 


~<—Se<——. 


Petition, 


‘ 


Application for registratiog filed December 26, 1895, No,50,505, 


Messrs. Higdon & Higdon & Longan for applicant. 


This is a petition taken from the action of the examiner 
of trade-marks refusing to register the words "Don't Cook Out" as a 


trad e-mark for flavoring extracts, The examiner's position is that 





the werdé Ln question are deseriptive, These words convey the 
idea to my mind that the flavoring extract to es used is of such a 
ch ate tnt it may be added to articles of food before cooking 
and that after cooking the extract will still be present in the 
food; in other words, that the cooking operation will not destroy 
the flavoring extract or expel it from the food, 
It seems to me that the examiner's position was correct 
and his decision is errinae 
nie S, I, Pisher, 
; Acting Commissioner, 


Mareh 27, 1896, 
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Sompounds. 
Petition. Recorded Vol,53, 


Gee 4 p.75. 
it a November 15, 1894, 


Bryant for applicant, 


a 
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a petition from the decision of the examiner of trade- 
: ay , 


AG to register the com:-ound word "Bromo-Celery® as a 


‘2 


"trade-mark pee xe 1 compound or preparation, for the relief of 


oh cxdachey “neuralgia » &o. 


The exuminer's objection to the word is its descriptive nature 


ae term as to make the compound word non-registra- 


and cites the case of Keasbey et al, v. The 
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nt 


a trade-mark) yet witho the factsnbe foro me ini the.pree - 
am of tho dpinién that® the word: "Bromo-colery" is.de-,. ~ 
b scripted’ ¥bGhct indicating’ thé prewence: of bromin) om a, bromid, in... 
© applicant’s prepuratibwe®* Perts, the word would be used dece 
“promid, ‘4s if well knowh,y is a compound formed by the union of 
be bromin with cH RHE 'e renieael or with an organic radical, chemists, in 
: waking the compound in which either bromin orie,bromid is a constit- 
went part customarily, in naming such «4 cOmpdund, ccantract the word 
 bromin“ér'bfomia to bromo, and the latter word has grown into gen- 
eral use to indicate such element in such a compound substance; for 
example, the substunce obtained by the action of bromin on alcohol 
ein the presence of alkalies is known as tri-bromo-methone or bromo- 
form, and tri-bromo-phenol is a compound produced by the action of 
_ bromin upon phenol. National Dispensatory, page 352, As examples of 
4 compound substances in which bromid is used, see bromo-chloralum, 


a 
If a solution of chlorid and bromid of aluminium. The sensitive pho- 


ographic emulsion known 2s bromo-gelatin is prepared from: certain 
» bromids, together with nitrate of silver and gelatin. ‘hen photo- 
graphic plates in the wet process are impregnated with bromids and 


ids they are said to be bromo-iodized, 
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ingredients of which are bromin or u bromid and cel- 
form, and that it is used descriptively. Ms however, 
dons preparation in which a bromid or bromin and celery 


he constituent parts, the word would be used deceptively, 


eee | 
wld not be registered, 


John S&S. Seymour, 


Commissioner, 
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8. Patent Office. 

Ex parte Edwin W. Grove. Recorded 
Stipa oe vol, 59 

fark for Réwicdiie's Leen Waugeeycqotas pakes & tpager 75. 

prior to thetime-when the defendants commenced 

he RO nO PORGRGakdNc Gn appropriation of this name 

athe ether than-teeas-erising from an effort to convert 

rercgist Patbdn ‘fibed Inécembert 2EYILGRF. another. \s 

owe vy plaintiffse-dees not describe the ingredients 

. M@ndanifeat sApprieamtsion, an injunction 

2 satter TremSase-use of the nume adopted by the 

Oem Seti ict nO injustice upon defendents, And they 

is is a pétit toneforirenearingy sthegepphicant*a lorigin- 

eet Wee of the plaintiffs trade~mark, It could only be 

Hat tho: wo rdo"bromiosquiaine" abe registeredrasss tiade- 

ie re Seanid be proteeted from such an improper use," 

* mark for cold, cough and headache remedies having been denied May 

i oe (oer decision is adhered to, 

ee 25, 1e94, “This decision was in part based upon a decision of the 

hip S. T. Pisher, 

New York Supreme Sourt in the caseiofaKeasbeyletigdsry. Brooklyn 

e. now Acting Commissioner, 

= aa Trade-Mark Record, April 19, 1893. In this case, 
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however, an appeal has been taken to the New York Court of Appeals 
de Ne Be Rep. 5476), and the former decision was reversed; whereup- 
on the applicant petitioned for rehearing. A similar case was de= 
cided by the commissioner in person on May 2, 1896, cx parte Bromo- 


it was held that the word "Bromo- 
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-q@ name which the plaintiffs had legally appropriated as a trade= 
mark many years prior to the time when the defendants commenced 
its us Be We can see no reason for an appropriation of this name 
by the defendants other than that arising from an effort to convert 
to their own use and benefit the labor and skill of another. As 
this name adopted by plaintiffs does not describe the ingredients 
ente ing into pkaxmkx2£kx defendants’ preparation, an injunction 
restraining the latter from the use of the name adopted by the 
4 plaintiffs can inflict no injustice upon defendants. And they 
} should not be permitted to acquire any advantage to themselves by 

:} the unlicensed use of the plaintiffs’ trade-mark, It could only be 

< used by the defendants for a fraudulent and illegal purpose, and 
| the plaintiffs should be protected from such an improper use," 
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The former decision is adhered to, 
8S. T. Fisher, 
Assistant Commissioner, 
now Acting Commissioner, 


May 4, 1896, 
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. 8. Patent Office. 


pix S. BE. T. 
EX parte Daniel P. ‘Peoker, Recorded Vol.59, 
------ page 29, 
Trade-Mark for Leeks ie 


Petition , 






ton for registration filed December 24, 1895, No,50,522, 


churen & Church for applicant, 
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he ote the word is purely arbitrary. I am of the opinion that 


iner's position is correct, In this opinion I am confirmed 


5. T. Fisker, 


Acting Commissioner, 
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we Biden t M. 2, 
ee U. S. Patent Office. brn 
Lers in suspemteers uve « right to use tréepictures 

re Ex parte Silvermann & Company, 

sruphic represantatiromcur thelr f00ds, us “Reco rded obea 

‘ Trade-Mark for Garment Supporters, Pp. 76; 

pary and woll-kn wn oie as the English language in de- 
Petition, 


* and this Ys Sy Wrether the applicants ave protectad 
n tiled April 23, leo, No. 46,571, 


2 upon thai¢ OAS Gr vot, for the petition dees not show 
seymour for app icants, — y 


oe ters now Shand, -tne-applicants are th 


@ Owners of all 
CHRE Was formerly eforo the 


Commissioner Upon another 

a ery Dates. which may have been mranted, Even were 

m the decis On of the extminer of trade-marks, refusing 

Sh a eno eetene Of Separate ownership and whoever may 
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ye Fishs 6 wcewrutaly describe his goads, either by 
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ie gd bY apt: wards, 
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hala 


ie be Vherefere , that the mark is not registrable 
tated that a Portion of the application might contain 

etter ee. There is, however, apparestly regiatrable 

atter, as when the representation of a hole With cross 

pe mark, § cirele With cross lines within 1t or super= 

it ea used, Acting upon this suggestion, the ap pli- 

, Wight be suffiebent, remved from descriptive matter 
an énded the application and now seek registration 

ie trodeomn re me, if adopted by dhese applicants 

ntation of a hot formed in the front or buck faeing 

Baek fhAL fo a BRE be recdiatrablée,/and this was in« 
spender or like iriicle,m without amendment of the 

peels Of £@% former deocis icon. 
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the drawing is that it is a true picture 


[3G now stand, i& veeiaion of ttsle@xaminer of trade- 
which ap licants ma ufacture; but 4 Picture or a 


gn article whirkxuyekinumk of manufacture is not PA oe 
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her dealers in suspenders have 2 right to use true pictures 


tographiec representations of their B00dS, a8 well as to use 


the ordinary and well-known words of the English language in de-« 


ii 
" sortbing them, and this is so whether the applicants are protected 


re by 4 patent upon their goods or not, for the petition does not show 


that 45 matters now Stand, the applicants are the owners of all 


rights undor any vatents which may have been pranted, Even were 


this 80. bely are capable of separate Ownership and whoever may 


herouftor become the true owner Of rights zndear a patent will have 


and mast heve a risht to accurately describe his goods, either by 


true pieture or by apt words, 


It must be held, therefore, that the mark is not registrable 


aS changed and amended. There is, however, apparently registrable 


matter in the mark, 


A cirele with cross lines within it or supere 


posed upon it might be sufficiently removed from descriptive matter 


to conra re # trade-mark which, 


be 


and used | on their foods, might be recistrable, and this was in= 


if adopted by these applicants 





tended to be the meaning of the former decision, 


As matt ors now 


marks is errimned, 


Stand, the decision of the examiner of trade- 
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Washington, D.C May 25, 1896, 
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a ct Recorded Vol. 59 Page 108, 


, , 
Regi stration of "Club Cock-Taits" For Mixed Drinks Allowed, 


, 


The examiner refused registration of the words "Club Cocke 


Tails, as a trade mark for mixea drinks on the ground that the 


word "Cockntaiis- was purely descriptive and the word SOLEp,” as 


shown by numerous registrations, has long been applied to bever- 


ages containing alcohol as an ingredient and had by such trade Use 


age acquirea a well defined descriptive Character in connection 


with these ead Moreover that in Cahn vse Hofman House, report 





ed in the Ae Pe Record, Ausust 15, 1894, is word "glub" was 


~ ‘ 


held to ‘have acquired a special and well understood meaning as apa 


0 | Wines and liquors and indicated that the goods so marked 
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issioner in an indorsement held "The deci ion of the 


(Signed, ) John Ss, Seymour, 


Comissionor, 
rd. Ghee loorludl( ig, 
AFF a, 2 F244). 
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re he Powder coe MRPPLICATION ls 
i Hae We é of 


te sil Be MS.! De The New York. Powder Companys =: i Puff ey + oo ay ose ir 
’ Decided June 5, eae , 


aivted “Purt" to be registered, "Sunwnine" 
Recorded ‘Vols 29, Page ‘149, 
a in 6x p: ant ' Clark, ae } US oDe Cay Jets ‘e ey parte Hi] V We . 
Se Te Fisher, 


/ ‘dastingsCommissioners:)" was proverly refused ne 
? 


-This,is" an; appeal, from, the -deci sion; ofthe, examiner.of trade- 


wh dade 


a lal ‘ 


mark for the: class of merchandise, consisting of fire. arms,. salah 
tion, and, explosives, the particular, description of. goods upon,, 


which the mark is used being blasting powdere,.»...... 


Fs , ’ ie ve ‘ 

The examiner refused, registration on the. mark, cE PERS ht PERE 

viously registered, by Cyrtis,.. No015,811, Ang. 28,1888 ,used. upon, guns 
, , 

powder, ammunition, and explosives, holding that. as, the,word black 


is descriptive, the word "Blackdiamond" too,nearly resembles, "dias 


mond" to be, registereds Beis sen " 
~ P 
In the, cage, of, ex parte, Tiliman, and Beadely 17 MS»Decay, 307, 
Sure t , , 
a star of apbticns coler, together with the words "Golden Star", was 


refused sei shee tiie on the ground that..such,a aid was, not. suffie 


ciently distinguishable from a representation of a star and the 
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word "Star" without limitation as to, colors:-In,ex parte Caire,,15 







- ~ a Yd . 
0.6/,248, "Black Swan" was refused registration jon the previously 





M4, ~ Fx 
registered,mark "Swan" for the same class. of goodse,..im,ex, parte 
~ ~ *d . 
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i “New York Powder Coo =2= 
- 
‘etnlee, 22 MSe were it was held that "Opera Puffs" too closely 
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resembled "puree Se be registered. "Sunshine" was rejected on 


cy , - - 


"Sun", in ex fatlie Clark, 22 MS.Dec.e,327. In ex parte Hillyard, 


=~ a , , , 


41 MS.Deca,240, "Royal Dutch" was properly refused registration on 


, , x 
"Royal" and "Queen Bess" was refused registration on "Queen Bee", 


7 ~ A ~ = ny, 


The appellant contends that his case is not parallel to those 

a : 

N a referred to in the decisions above cited and refers especially to 
% 


ex parte Caire, He contends that the word "Blackdiamond" is not 
only different in appeargnce, but entirely different in meaning 


4 


from the words "Black" and "Diamond", the former signifying miner-= 


A : on - 


al coal and the other powder upon which it is used, being employed 
extensively in coal mining, hence the word is remotely suggestive 


of the use to which the powder is put, There does not seem to be 


, 


any difference in appearance between the words, and if there is it 
s imnaterial and so slight as not to be noticed by the ordinary 


purchaser, Furthermore, there is no difference in sound, and an 
7 ‘ ? 


oral order for "black diamond" powder could be taken for one 


- a 


thing only os 
2, 
As to the difference in meaning, the examiner has stated cor- 
rectly that the alleged difference is negatived by the fac simile 


mane by the applicant, in which instead of illustrating coal, 
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(i regards the appellant's contention that he uses this mark 


on a different Class of goodsmfrom that of Curtis, it may be said 
that the term "explosive" = the general class of goods = used by 


a ~ 


the appellant,covers the gunpowder of Curtis, and the particular 


‘ 4 ‘ 


goods = blasting powder = of appellant » just as in the India Rube 


: 4 ‘ _ ber Comb Coo case, 16 MS.D.,38,it was held that a statement eves 
| ing several ah attans eicies of merchandise made of hard rubber 
were of a single class, and in ex parte Kampfe Broso,58 MS eDe; Sa 
a lery was held to cover safety razorsa i 
It is held that the word "phack” being descriptive, and "ai an 
mond" having been registered er ida wane eos. af goods on which 
thiaheepiieant uses “Blackdiamond", the word presented for Nae 
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tration so nearly resembles the registered mark of Curtis as to 








cause confusion, This conclusion is borne out by the practice, as 
5 : 
indicated bymthe decisions cited aboves 
The decision of the examiner of neti marks, refusing to tam 
ister the mark of this ita. is affirmeds 
7 











ae 


Artem aint oan od tedt notine too et * tna tteage ont sbaegen aA 4 


. ‘ 


wd hoa - aboop to easlo Letemen aft ~ evbesigul? acres ont j 


~ ~ 


‘ V ‘ 


GUA Sibnl odd af as tert .taslieaqcs to = wédineel gaiteatd « ‘eboog 

















iii wosmeteste s tedtd blod asw Fi,86eo0.8M Of abot 20) daod m8 ; 


ae teddpt brs to obsm oeibasdotom to aevesld tonitelb Isreven gat 





eee Sib cs Goi 80..20T8 Stqmsh sitsq x9 at bas eaeslo elontea s to otsw wa 


MN X 


aatosst ytoetsa tevoo ot blood asw rol hi 


: a " | a8ib" Sas .evitqitoesh onited "Sosfid" brow edt tedt blod et F1 





% I ys : ; 


boat, Moisw co aboon To sasfo omee odd tot betedeigor mood gnived "Baom © E: 


oe \ . s ~~ 


mgiges tet bodnozorg brow oft ."baometbooslg" goan Insotiqgs aids 


~ > > 


ot as aitiwd to Atem botetelges odd eoldmazvex yYIitsen of solvent 


/ —--B ,soltosue ont yd duo ontod ai moterfonos ald? .motentmoo onus 9 a4 
‘ Me 


shins, bettio anoieioob oxi tergd pedo tbat 
Rk : X 


eget ot onienviex oe ebstt to tonimexe rane to so tatoeb eT 


4 ces eHomritts si .dusotiqqs ait to vite octt xedat a 


~ 











mae | 
ea 
Fs 



















Sh, although the applicant's fac simile does not 
hg APPLICATION 
how any kind of waver of. P| te tis * and 4: net + he oat atut es AL FS 


» 2 A ae 


= parte Humber & Company, of America, Ltd. 


Cipate the allowance of any such broad statement. Hi 
Decided yane & hare Cron 
pebjection to registering ark n ifthe ape 
the mark t Sore 5g’ “page Teta 
isher, if ry 
read, as “it, is settled that ornamental colortin: alone, white 
ing Commissioner. - Ga Ni) 
4 


atm an elenant a trade mark cannat of ites 
is an appeal gee the ect ene of the exami aminer om trade” 


a) trade 


sing to ree Wiles as & trade mark for pneumatic tires for 


bert al nH Hie es pO e = vA ye 
series of one Raving Sontbasting ‘Golord,” Portes” 
a > ae. irst ae? " 31 ie 

the rubber “of 3 ified ‘or sreottea ‘to, ‘the Burface Ax’ 4, C06 


fa 


“rr. > 4 iis £4 n 
Wall; oli, Where Lit was held thats 





lk ot Lats f act ‘ o > ra) rm ate f , 
© specification itis. statods aA “tests PARIS 





Z the sal of any good : 

e width, ocation, or, direction, as. “well | “as “the ‘color 
ea may. be.varied | “without, departing . ‘from “the. ‘spir- 
the 4 rags mark = Ms.Bor ifstance, une tread’. portion 
la L. er..and of one color, and. the. two, ‘side ‘portions: 
and of a different and contrasting color, | ‘or vice ver- 
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allelism, although the applicant's fac sithile does not 
even show any kind of wavy parallelism; and that the statute did 


not anticipate the allowance of any such broad statement. His 
Pe! } 4 


~ second objection to registering the mark is that even if the ap= 
plicant is restricted to the precise stripes used it should not de 


registered, as "it is settled that ornamental coloring alone,while 
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it may form an element of a trade mark cannot of itself constitute 


a technical trade mark," 


P-~ 


To sustain his first point the examiner cited several deci-= 


sions, the first of which is the Supreme Court case of Canal Co. 
, 
veClark, 18 Walle, 311, where it was held thats 
, , ys 
"No one can claim protection for the exclusive use of a 
trade mark or trade name which would practically give him a 
monopoly in the sale of any goods other than those actually 
¥ produced or made by himself. If he could, the public would 
as be injured rather than protected, for competition would be 
destroyed. Nor can a generic name be employed as a trade - 
i mark, and the exclusive use df it be entitled to legal pros 
g tection" 
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The examiner also cited the Commissioner's decisions in the 


cases of ex parte Adam Roth Grocery Co.,62 0.G.,38153 Ex parte Han- 


, , yd 


iiton Disinfectant Chemical Works, 27 MS.D.,842, and ex parte Du- 
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luth Imperial Mill Co.,52 MS.D+,379. To sustain his second point 
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he cited the cases of ex parte Landrath, 31 0.G.,14413 Fleischmann 
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et al. vo Starkey, 25 Fed. Reps, 1273; Fisher vo Blank, 33 NoEo 
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registration, on this ground, so long as it is clear and definite. 


Nor is it, thought that applicant's mark is “ornamental coloring 
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1040, and, Putnam Nail Co, v.Dulaney, 21 Atl. Repo, 391. 


tw ) ee ? 


-, It,is, true that the statement used by the applicant is broad, 


but. it does not, seem that there can be any valid objection to its 


? 


alone." Instead of falling under the defisions above referred to, 


, 7 


it seems to be within the doctrine laid down by ex parte Roxbury 


Carpet Cos,18 MS -Dece,423, where it was saids 


"It is.a mistake to say that it (the mark) has no sUbe 
stantial limitation. “That it*°is‘a line of color ‘running thes 
length of the fabric defines it very clearly to the mind,and 
both from the nature of the matériel itis designed to dis=. 
tinguish and the mamer of sale, it must be obvious that the 
particular way of applying the mark is’thetenly one that woul 
certainly and fully identify the merchandise in the markete 

"The essence of the mark lies in its contrasting color 
Whether white,black or gray,or anything elise, it matters not, 
so long as it strikingly distinguishable from the pody of the 
fabric,the carpet-backing with which it is inwovens When so 
distinguishable, it quickly abstracts the eye, and Ahus by 


“association serves to indicate origin or ownerships 


"The mark being of the character stated,l showld be un- 
willing to confine the applicant to any one color in making 
it, when it is so obvious that the real arbitrary character 
would thus escape adequate protection. Nor need there be any 
limitation as to the particular portion of the backing, ife/, 
at what part of its width it be appliede" 


J~ 


See also section 1194 of Coddington's Digest of Trade Marks, 


where it is said: 


(= 


“A stripe on cloth, composed of one or more threads of 
different colors, woven either at the border end, and new by 
position or arrangement, is a good trade marke. (Article 1, 
law of 185?.)" , 
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. parte Janowitz, 56 MS.Deco,301, the essential feature 

i i" : Sei J , , ; ‘ 
c presented for registration was said to be "a parallels 
dea diagonally into two triangles, one dark and the oth- 


bs ‘The objection to registration was that the words 


a "Light* included many colors and shades, and therefore 
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APPLICATION , fh 
De of . 
x parte Boston Woven Hose & Rubber Company. 





Decided June 5, 1896, 
ngaamaad Vol. 59, Page 150. 
’ 3 rea 1. Fisher é : 
x “acting Commissioner: 
Fae. 


‘This is an appeal from the action of the examiner of trade- 


‘ 


marks refusing to register a trade mark for wheel tires, the esx 


sential of which is defindéd as a "red or reddish figure of defi- 





tire, having a definite outline". 
‘The examiner refused to register the mark on the ground that 





the application is not restricted to any form or dimensions; that 


the mere statement that any one of an unlimited number of knowm 


‘ 


geometric figures may be used, provided it is cojored red, is mate 


5 
® 


ter too infedinite to constitute a trade marke 
The fac simile of the mark shown is described in the language 


“a of the application as a welledefined figure having in general a 











diamond shape, with circular sides forming a convexo-convex figure 
and dyed or otherwise cojored red or reddish, upon the marks in 


actual use, To the registration of such a mark the examiner has 
yen Ged ie, et 
no objection. 
ty A he 








nite shape and limited dimensions on or local to a portion of the 
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on Moyen, ‘applicant is not gatisfiea to limit the case to this 






















% definite mathe “He has. eaptiaed it ‘by aging ® tHe folowing Tatiguage 
. "The mark: has been. Mea" “£8 “consi derab1¢ | ward a in} ‘Shape, thie © 
leading distinctive feature being the ‘Tred or reddish ¢olor “of ste 
marke = & The particular shape ofthe symbol | stiown “ay” ake 
; and is somewhat varied,the ‘essential feature ‘of the trade nari pee 
ing a red or. reddish figure ‘of definite ‘shape and® ‘afmited dtwen-. 
sions on or local to a porti-ow ofthe tire,having a definite oute 
line". 


? 


And in the arrangement of February 19, 1896,the applicant’ sag 


saysé 

“Whether “Enis mark is in the shape of an oval,an ellipse,a 

diamond,or any other similar oblong,square,or circular figure,he 

(the purchaser) resognizes at once the distinctive feature*orf a 

local mark having the peculiar color distinguishing the goods". 
a FF 

The application, however, is not even confined to such geon 


metrical figures as are enumerated, but to any figure “having a 


definite outline." From this it seems clear that applicant cone 


Siders the color, without reference to the form or shape, of the 


mark as the essential feature, 
, 


As is well said by Browne on Trade Marks, section 269, sece 
end editions 


"form is necessary to make color an essential feature of a 
trade-mark, In other words, color alone cannot legally be deemed 
to be an arbitrary symbol. That form may be a geometrical figure, 
or the representation of an object having a fixed, definite shape, 
and being susceptible of description: thus, a circle, a square, a 
triangle; or an arrow, or an anchor, .or a monogram; or any of an 
idefiorkke infinite variety of objects in nature or art, which may 
be easily described and readily apprehended. But nothing short 

of this reguirement could be sufficient. uw, = A trade mark must 
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be something that can impress its peculiarity of configuration 
upon the memory, as plainly as it is impressed on goodss We can 
describe and recognize a Maltese cross, a diamond withiy a circle, 
a five-pointed star, a flag of fixed proportions having a certain 
number of stripes and stars, or national emblems, Then color 
May well be a valid essential constituent; but itis hardly within 
the ragge of possibility to convey an adequate idea of a thing 
that has no fixed invariable limits," 

The present case falls within the doctrine thus laid dow, 

s 

The case in its present form is too indefinite to be registered 


as a legal traite marke 


, 


The decision of the examiner of trade mark is affirmed, 
? 
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same class of pAsdd as herb eee ee balsaus, and extracts s" 
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While it may be said that they areunder the general class of medi-« 
cinal preparations or druggists’ supplies, yet they are not so 


closely related area one would ve mistaken for the other. The or- 


PP 
dinary purchaser ordering "Alpine Lozenges",would know that his 


order was not properly filled if he received herb tea or herb bal-= 
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sams or extracts. Nor wovld a druggist dealing in these differant 
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goods confound one with the other; nor is there any valid reason 
» 


















.3eC8L a art ‘seltoen 


A 


eSSI onsd .CG \JoV hbebrooes 





se ; ee 
ite i 


{tesa tae trend seenhoe 
“obstt to tonimsxe oft to noiatoeb ent mort feeque css at eid 


Tot otem obsts s zs Macs brow edt retainer of prams oe 
Jedd bavoxy ond moo beasd ef Iennrtex oT »"20ycosol fs itfocro 
9, 1a 


<eboog Tozasto omsa ont tot boredeiger mood Weerle asa Sirs om 2. 


on todoW oF, L805, £8 nist bouead 388 Se olf sino ltiire) x rma 
- 


‘ 


ey to ets "goungsof Teseonmed . sro octw testi anteb Easrod 


~ a 


"“satoetixe bas,emeated dred.esot dest" as: boos to seslo a 


om 
. ~ ay Ai Ap 


~ibomm 10 vesfo Istenen odt Tebsurets scout tect bise ed Yen Ht of. 


eto off .tedto ent tot moasdein ov Bivow eof 
: 


ain dedd wont bivow,"eennesol ental" patzobae toesdomanr rst 


~ 


ee dion to set dted beviteoet of tt bortty vixsqorm ton aew xeb10 


ineretitb evedt at gaifseh teingyth s blyow tol “antoenize 2 “to amse 


moaset Hifev yas etedd el ton ixedto odd adiw ono Sawot0 abooa 
bee an vd 








for believing that "Alpine Lozenges" are impregnated with "Alpine 


herb teas" or "Alpine herb balsams" or 


"Alpine extracts" ,referred 


to in the trade mark cited,and itmis not believed that the recise 


trant intended to include in the class of goods named by hin 


bronchial lozenges, 
, 


As to the geographical feature of the mark: 


It appears to 


fall within the second class of cases referred to in ex parte 


Hendley, 57 mg, Dec's, 407 5 
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It is true that Alpine means pertaining 
to or connected with the Alpsoe 
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But it has other meanings, as any 


, 
lofty mountain; very high; elevated, The use of this word woulda 
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not convey the idea that the logenzes were made in the Alps or 


from anything grown there, Its use in this case is purely fancies 
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ful, and as thus used it is a valia trade mark, 
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The decision of the examiner of trade marks ig reversed, 


| 
, 
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eee Recorded Vol,59, 
tieed bPetitiendinary purchaser, PFhS/ guLion 
Comocanel recistration filed,™ay 22,°1895, ill 


“ome, is ancappeal from«the’ dem piety ‘of the: examiner of trade- 
marke s refusing to register as a trade-mark the words "Koman Punch, 


in conn setion with the Tends: 1 he pteapdagaaaa oe — of pit oral 
iatrunt elect ; F 
import." ) 9. aa it 
the entire cmrk.' 
As the case was part riled the ne gp bara Re Boe Bh ake 
mn oe Pry examin : 4 
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: Sy 4a fer ref F , ; 
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, : - 4 rwis 
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i # iat "ed. He re. 
} Relic drink, and apa was made oa Smrigionie 3 Drinks end Dainty 
he Meeleion of 
Ones Terrington, tana) "1872,pp. 221 to 223, to show that Roman 
te @f Tirmec. 
punch is a barnrers containing alcoholic Ae ueer. The Century Dic- 
tionary defines Roman punch as "a water ice, flavored usually with 
lemon, and mixed with rum or other spirit," 
i 3 
T a considered the case of ex parte Rowe, and 
ful ty agree with the doctrine therein laid down and think the rejec- 
7? 


— tion Was well taken, as coming within said doctrine, Evidently the 
appellants are of the same opinion, as they acquiesced in the rejec 


ted to aan it by amendin= the case to indicate 
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ution of the mark originally presented by 
the words "non-alcoholic" is immaterial, and such 
be noticed by the ordinary purchaser, The salient 


mark is "Roman Punch," and this is what the uppel- 


its most salient feature, and us lending character to 
mark.“ 


ner in his answer to the appeal stutes that another 
fusing to register the mark is the geographic charac- 
"Roman." In view of the otherwise non-registrable 


e mark, this new ground for rejection neéd not be 


f firmed. SS 
B.%¢ Fisher, 


Acting Commissioner, 
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Lieant 66 “rer ua & trafleemark for suaspon- 
PP trade er for tigers Recorded Vol.59, 
f pepreaontution of a formed in the fronP-de62pack fuc- 


a oe it was a that « 


dad Jas. L. ies for applicants. 
ture or & ye ‘Sein of an article of manufacture is not 


appeal from, the he. decision. gf f. the examiner.of trade=,,. 
grbal deseription of sueh an article would not be regis 


1g tO. register.as a trade--mark, for gtBNEA: "to TARFSeRAS 
Ps phot ograrhs weeentations of their sooda, 
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nthe nh déscribing them, and this is e@ whether the appli- 
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aosa nei a5ow that as matters now stand, ng -n cage 8 
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te % Oger eo article," to show @ wire ceuusze 
" Fired” july 85" 1896 | 
























‘ranted, Wren Were this so, they ae capable of sep- 
ee" Hi vegetated way hereafter become the true owner 
sacha Mmnier a patent will have and must have a right to «c- 





SE: tial. feature. is.said to be-"the, stripes: as representr+ 


on the Ras of a representation of a bundle of cigars." 


i wemeent cese Faerie within the doctrine thus ¢aunclated, 
The ground for retos Ang reeistration is that the matter shown 


& ieee. the extminer of trate-marke refusing régistr: ition 
6 8 representat ion of the merchandise as it is put up, and as such 


§ purely dep apint ive in character, 

4 In the case of ex purte Spencer, 14 us. pees 18%, whare a 
Acting Commissioner, 
Leture of 4a lathe with the overhead countershuft laid across yee 
hs ie. wis "John #E. Spencer" above it and "Standard 

Hq Lathes" below it, was presented for registration as a trade- 
: for lathes, it was held that such a mark was descriptive and 
pera ton was refused. Substuntially the same ruling was made 
r of ex parte par aa and Farmer, 10 0.¢.,666, and ex 


60. G. 679, 
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treble as a trade-mark, for the same reuson that an accu- 
verbal description of such an article would not be rersis- 
» Other dealers in suspenders have a right te use true 
es and photographie representations of their goods, as 


| does not show that as matters now stand, the applicants 
Ma owners of all the rights under any patents which may 
een sranted. Even were this se, they are capable of sep- 
@ OWnership und whoever may hereafter become the true owner 
or rights uncer a patent will have and must have a right to ac- 
Phe deseribe his soods, either by true pictures or by apt 


The present case falls within the doctrine thus enunciated, 
; Wee. a 

iad F 
_ The decision of the examiner of trade-marks refusing registration 


is affirmed, — 





S. T. Fisher, 


Acting Commissioner, 
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The applicant “Bays: 


ie faiass of ‘merchandise to vote tote ola agate on ap - 
propriated is Canned Goods, and the particular description of 


Zoods” ‘comprised in such class on which it = used is Canned 
Hulled Corn." x4 cla 


steamed hominy, as shown by the, faccsimile,. of The) goods: are put « 

p in cans and a Jatel bearing the, mark pasted on the same. 

| Registration was, refused on the, trade-mark "Hopkins! Improved 
Prepared Plour,® registered by Hopkins.& Co., April. 29,.1873,) No.1,° © 
283, 180d, PERE ERs CORRE NG. OF flour, made of wheat. or other grain 

8 a other POP Sh ARES S 9, prepared, $0,,a8,tonbe selfrraising,w en Dseds 

in cook Angst. put up, in paper bags or packages bearing the trude-mark 
us e vor shopkio, ~is -the. salicnt part of, each ,mark;,andyitsmay be 
guid to be the"essential feature of the mark. %; i, 
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(o., 58 MS8.Dec.,176, canned hulled 


F. nfs that ease the words "Cream of Wheat" as a 


c for "breakfast foods, cracked wheat, wheat grits,&c.," 


one filed he included "flour" in the class of 

goods on hawk his mark was used and which were put up in the same 

ind of packages. 

In the present shove! however, it is thought that the goods 

Sie not of the same class and that the appellant or registrant 

d not intend to include in his s& etement a to the class of 

goods upon Which his mark was used the class of goods named by the 
wth er, There is no similarity between the packages containing 

the ek The ordinary purchaser would not mistake one class 

of goods for the other or be led to believe that the ingredients of 

the registrant's goods were used or put up in the goods of the 

applicant, 4S Was the case in Eno v. Dunn, Cox's Manual of Trade- 

ware Cases, p. 488, 

The decision of the examiner of trade-marks is reversed. 


S. gee Pisher, 


Acting Commissioner. 
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U. S. Patent Office. 
ve ény Tetersace, }p labels nee | ‘Recorded Vol.59, ps 2% 
es penta Raaiiie Oe. Taleue 


PULLEOLOT! 
Label for Ammunition. 


PLQUdt 


appeal from Examiner of Trade=Marks. 












Chi Vy ~h, 4 


ape ht Sa fon registration filed Tannery. 25, 1896,. 


= ae 


a Ve ae 


This»ds, an, appeal taken from: the, action of the examiner re- 
fus ing. to register as a label, for ammunition -the| word "Squirrel "anc 
— of a squirrel.; The appellant states 

_ generaldy, to, the outer face of the top,wad of a,shelk containing a 
_'squirrel', load.” 

The examiner refused. registration on the ground that the act 
of June 18, 1874, excludes trade-marks, from. the benefits thereof, 
and that. a label. cannot be registered. as. such if, it.conta ine, trade: 
mark matter, until after such device. is registered as, a trade-mark, 

The, question of the registry of labels was considered at leng’ 
by the Supreme. Court. in, the. case,of.Higgins; v. Keuffel,.140°U.Se, 
426, In that decision.it was said that the eighth section of Arti. 

cle I of the Constitution of the United, States, which declares tha’ 
"the Congress shall have power.to,promote.the, progress of 
science and useful arts, by securing for limited times to autho 


bait inventors the exclusive right to their Bias ah cihoec writ ings 
| discoveries,” 
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"does not have any reference to labels which simply designate or 
describe the articles to which they are attached, and which have 
no value separated from the articles, and no possible influence 
upon science or the useful arts," 

jt was also said: 

"To be entitled to a copyright the article must have by it 
self some value as a composition, at least to the extent of 
serving some purpose other than as a mere advertisement or. 
designation of the subject to whic h it is attached." 

From the appellant's statements in the record it is evi- 
dent that the sole purpose of his label is to designate what the 
packages to which it is attached contain, and that it is valuable 
only when connected to such packages as descriptive of their con= 
tents. The label of itself is not intended to instruct the reader, 
and it has not by itself value as a composition, It does not in 
any sense have any influence upon science or the useful arts, 

As the appellant's label is not such a label as may be 
registered under the ruling of the decision above noted, the 
question as to whether it contains trade-mark matter need not be 
considered here, 

The decision of the examiner in refusing to register the 
label, as such, is affirmed, 

S. T. Fisher, 

Acting Commissioner, 


June 25, 1896, 


M. S) ° Me 








‘evedl is pa San 


ti yd eved Soin elottus edt teigtryaos B ot beltiine ed. ‘ot 
to tnotxe ont of tasaf ts (nottieodios “s ‘es Silay “entoe - 
to toemeaiiievbs etom s as aBdt tedto saoqusg smoe gait 
".bedostts ef hE of obdw: ot ‘$08 tdwalvedtt M6! ‘no btsng, 


-tve “al db “prose lent “at thsi 888 atta Lous 9 fi P atceiee 


‘Wadend oe! ets ae 
soneutin’ ofdieeoq of bas” boat rbiris} itd “a 


bat noe ty 
Ea twis 












pot s1s a 


tt 
"yadta ‘Lvteas edd 10 « 


SES OR Led git 
i :bise eaty eaw ay 


AB oh? UGA: 


“attog “therfd "Ye evi tqiroseh es sexetosd dove ot ‘betde nso’ “ns Sa 


stebsor ditt toortendi od ‘bebaotnt “fod eb Yfoeht To °Ledst si" 


ai ton esob SI 


gifs Beton ovods ‘Hétefood and Yo yal ist aes 8 ints 


‘ed ton boon ro8tt sn semiebeyt “ens Tiids FE teddedw of ee ‘tof 
odd. YetetgoY of pn tevYer mt Yentatexs ond To fete oi’ eee a | « 


elooh oink , 6nd qafagdapsee: 


- srenobeaimmod anttoa wog eve 


ett 





Pa ee s es suisv tfoasi xd ton lea ip 


rt poten TD 
a eR nat 7 ae Re 

















SSRIS Es BES 


To nope ‘fonten 


piee 36%, pebmti AAP tie yl 





PE in he on 5 7 he 
oT Je a TAGs. ett - . est 4 


‘eke awergned eft?) 
bos Boh 
. wi 





oe hee be 4 My te ge 
qv is fort iron 


















Recorded vol.59, 
 -pe359, 


ch if we ; : Petition, 


cee 


eh palkatratsee filed April 16, 1696,No. 51,278, 


ar. Astieoo ster and Mr. Arthur W. Harrison for shaman l™ 


* 


This is an appeal from the decision of the examiner of 


x 


trade-marks pels ing to registertthe wrds "Quinee and Shrub" as a 
trade-mark fo r medicinal lotions, 


The examiner holds that the words sre either descriptive 


or deceptive and that consequently trey should not be registered. ~ 


Applicant states that the words are used in an entirely fanciful 
‘Sense; that the Jotion contains no extract of quince and no shrub, 
eat that it is an abbreviation of the names of the first two men 
: © used his lotion, i 

It seers to me that the words in question are calculated 
‘to give the pee vossiee that the lotion contains, or is made from, 
‘the guinee tree or its fruit and other fruits. The position taken 
by the examiner that the words are misleading is therefore sound 
and his decision is affirmed, 
: | S. T. Fisher, 


Acting Commissioner, 
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e-Hark for Cough Drops. 
0-0-0850 
Petition, Recorded Vol.59,, 
’ eis 6 faith aes 4 : me Q-D=-O-- pp. S58, 
pplication for “registration filed tay 14, 1896. 
. --0-0-0-= 
w, enon tor plicants. 

‘ | “This is an appeal from the decision of the examiner of 
‘trade-marks rofising to register the mark which applicants say con- 
Bits of "two circles or rings arranged out of line with each oth- 
er and connect ed by a bar, the pore or rings enclosing full- said 
bust portraits of ‘the registrants, Fa ‘a 

The examiner's refusal was based upon the prior reg ister- 


‘i mark to Smith Brothers, No. 20,907, dated March 29, 1892, I am 


of tne op hates that the proposed mark so nearly resembles the rege 
ae ered mark that it would be liable to deceive the ordinary pur-= 
S. Tt. Fisher, 


alas 
| The decision of the examiner is aff immed, 
4 


Acting Commissioner. 


ay pa, 1896, 
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rates 01) thie 6 at @ent aoplication be held for Metisy 
Rs f atent Office. 








after #hé date of h fot rice, tiniess 1 inter. Li 
EX, parts S. Hernsheim Brothers . & Con, Limited, 
file@, in> whi s@ tire iretal 3 wi : 
"Trade-Mark for Leet ‘Tobacco, Des T esoeded Vol. 60, 
me p.25. 
Appeal from Examiner of ‘Trade-Marks. 
“Application for registration filed June ‘is, “le96, “No. 51. 668, 
hear 18 . BS6 — Se 
“Messrs. Briesen & Knauth for applicants. 
j This is an appeal taken from the refusal of the examiner of 


trade-marks to register the words "Black Tiger, or the symbol 
Mthereof," as a trade-mark for cigars and tobacco. 

The examiner's refusal was based upon tie registered trade- 
mark of the Merchants' Tobacco Company, No.4,827, dated July 3, 187%, 
Minptd canta practically admit that the previously registered mark is 
ae the same as their mark; but they claim that as said 


“mark was not registered under the law of March 3, 1881,it is void. 


The examiner states that in such casés applicants should, in 





accordance with the decision ex parte American Lead Pencil Company, 
4. 1892, 199, request an interference with the registered mark. 
The office will then notify the registrant that an application for 
registration is pending with which the registered mark would inter- 


‘fere, if it were registered under the existing act, and that sixty 


days will be allowed for the registrant to make application for a 







\ new registration. 
sy 


The applicants state that they have no objection to this pro~ 


It is a aoe directed that such a notice be sent to 
a oe ee se bene Pe 
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Acting Commissioner, 
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a, Ts. Fish oe 


This is an appeal taken from the refusal of the ¢ 8} gotaer of 
Acting Commiss 


hat aber tA k register the words "Black Lion, or the representatimn 
of 4 lion," aS @ trade-mark for cigars and tobacco, 

_The examiner's refusal was based upon the registered trade- 
marks of the Merchants’ Tobacco Company, N0.4,829, duted July 3, 
1877, and D. Hirsh & co., No.4,747, dated November 1, 1870, and re- 
registered June 19, 1877, Applicants practically admit that the 
ila. registered marks are the same as their mark; but thef 

claim that as suid marks were not registered under the law of 


| Mareh 3, miviide they are void, 


The examiner states that in Such cases applicants should, in 


Pec RONG With the decision @x parte American Lead Pencil Company, 






C.Das eee, 199, request an interference with the registered marks. 
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, Pi 
the registrants and that the present application be held for sixty 


ia days after the date of such notices, unless an interfering applica- 


tion is filed, in which case the usual proceedings will be had. 
S. T. Fisher, 
Acting Commissioner, 


September 18, 1896. 
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: pplication for remistration filed June 8, 1896, No. 51, 618. 
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E If a league of baseball clubs - the League, for example - 
pehokia manufacture the goods used by it, it would have as good a 
i ht as appellants, if not better, to mark such goods with the 
word ea and it could not be deprived of this right. See 
fine decisions in the cases of Pattberg & Bros., 53 MS.Dec., 49; 
gman é& 00., 56 MS.Dec. 516; Williams & Coe, 57 MS,.Dec, 152, 


‘and Peters Cartridge Co., 58 MS. Dec. 229, cited by the examiner in 


145 answer to the appeal, 


“aS going to show that their mark shovld also. be registered. 


“Whether such marks were properly registered or not, it is not for 


4 


“me fo say. But an error committed in registration is not to be 


followed as 4 precedent; ex parte Smith, 28 MS. Dec. 164. 


z 





The decision of the examiner is affirmed, 
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p.215, 
Ex parte Felix Eydoux, 
Trade-Mark for Soap. 
HA Petition. Sates 
i i 
[at 


\ 
pplication for registration filed March 18, 1696, No.52,457. 
a, 


- \ ; 
if 
' Mr. Fenry Connett for applicant, 


} | 


*, 





This is a petition taken from the decision of the examin- 









mer of tr§de-marks refusing to register the representation of an 


f*erect human figure and the vords La Vierre" as a trade-mark for 
i : 5 


s0apD, Substantially the same mark was refused by the then @ommis- 


sioner in ex purte Tydoux, 31 MS.Nec.,500. 


\ 
a y :! 
q I see no reason for adopting a different view of the cuse 


ad “hq decision of the examiner of trudeemarks is t>srefore afe 


firmed, 


Act/ing Commissicner. 
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U. _¥e 8. Patent offi¢ ge ad baa 
inven a v._ Berriman, eee det Woh. 
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oe for Bicycles, peeN vie Cres 204, : 
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Appoal on on Motion, dle ER CL 
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. hinges Or s levesg, 
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By 7 ae 2 
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eign corm rce before the filing date of Berriman's emiteat ion for 
ra acls Lon or t Ke cr ata Ee aye ar t ra de«m arcs is 
re eistrat ion, 
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to 1. Pishor, 
The deci si on of the slide oon tradenmarks is affirm od, 


NOW Assiatant Commi « sioner, 
2 p's Fisher, 
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1897, 


Acting Commissioner, 
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U. 8. Patent Office. i 
' Si ethane Recorded vol, él, 
Ex parte Augustus Wolf, p. 284, 


Wit Trade-Mark for Bolting Machines, 
AE as 


bX ; 
Petit ion. a ee 


plicst ion for registration filed December 4, 1896, No.52,566, 






fessrs. Howson and Howson for applicant, 


decision of the 
*he,oxaminer of trade-marks refuge 


f This is an appeal from 
1) 
wie : f : 
V t fo register the word "Gyrator" as a trade-mark for bolt ing 


chines or 8s leves, 


The examiner holds that--- 


"When a noun is formed 


in the ordinary way by adding the 
suffix "or to the verb, 


Or when a word is formed by combining 
two known words, and the meaning of such newly fo; 


readily apparent and descriptive of the art 
applied, it should not be regi 


3 rmed word is 
i icle to which it ig 
Stered as a trade-mark," 


The applicant submits a list of words, some of them ap = 


parently descriptive, which have been registe-ed, - we contends 


that since the word "Gyrator 


is not found in any dictionary, he 


has coined a. new word which he sho: 
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and the decision of the examiner of trade=marks is affirmed, 


ild be allowed to register, 


It seems to me that hhe wrd in quest ion is descriptive 


§.T.Pisher, 
Acting Commissioner, 
now Assistant Commissioner, 
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51,229 x 
shorn is not. BY) aT eCtOry, Jfa.%5 Hutton contends, he alone con- 
Mr. Oarl Stephun for Hutton. 


‘ ure HEiheda tee Stanton fod St ante OU! ness under the name “Veg-n-tone 


Company", the Piet ) (he hark tas his and in the ubsence of any 


This is un appeal b Futton aa the ecis jon of +t 
showing that he hee Sihex part: an wit a ah 8 #9 By 1" as 


examiner of interferences adjudicating +n nn of st F lohae priority 
Ee Stents eantends, tr oe Wan @ pertinership of some sor Phe 


mar 
of adoption and right te the trade-mark Veg- 95 *on Nee * 
h* behonzed to the company and he dissolution of the pert neranip 















% This name ts used to designate a. wae compouné : 
Py MME Tave Deen soquired by «one ONG, oUt, SO, by oon Hot 


apparently "S$ a cuthartic and cure for rheumatism and each of the 
* Kprear, 


parties clu ins the sol 2 ey, to use the ,brade-mark, oY 
In fact @ fiee Rm Rot wateriully better able to judge 


The ovidence WAS very Garetul Ly reviewed by the emi n er, 
the rights of the partics tam if no feat mony had | 


of interferences und while he noted man omis s ions imma te 
| MUCh as the testimon y in the ¢use ed not direot PS a ae 5 Point 


3 rial matter in the testimony of both parties, he arrived at the 
be decided, 


conclusion that Mutton hed not shown a case sufficient to divest, ‘oe 
Under the clroumpttaees there is ro course Le ©@ 


i cate of the exclus ive Popeeeeenp of the mark by 


howi that he a 
adjudicate priority in faver PGELES FY 


the @enior «2 A fount & "S 


did in fact hive such an interest in the ve -e-tone com any 2 t 
The decision of the @eanines interferen Pid 83 t- 


eve him 4 right to use the mark, 

: wn. priority in fuvor of Btente is af firmed, 

The agpellant contends that the frade-mark was first 
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oormorot ally when Hutton and stants, me Ly pnenged in the 
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business until they separated *ebruary 29, 1896; and that Hutton 















ae my 


aah oa the money for the business. He sys: 

3 "If Hutton win: the sole proprietor, as hé says *e Was, then th 
right became vested in him and is in him now, If Hitton and 
Stentz were joint proprietors then the right remuiined in both 
of then when they separanted unless one alone succeeded to the 
business." 

As pointed out by the examiner of interferences, the 
evidence is not satisfactory. If, as Hutton contends, he alone con- 
stituted the company which did business under the name "Veg-eetone 
Company", the right to the mark was his and in the absence of nny 
showing that he has since parted with it, is still his. If, as 
Stentz contends, there was a partnership of some sort, the mark 
belonged to the company and at the dissolution of the partnership 
may have been acquired by «ome one, but, if so, by whom dees not 
appear. 

In fuct the office is not materially better able to judge 
the rights of the parties than if no testimony had been taken, ins 
mach ‘in the testimon y in the case is not directed to the point to 
be decided, 

Under the circumstances there is no course left but to 
‘abtibndts priority in favor of tne senior applicant for registry. 

The decision of the examiner of interferences adjudicat- 
ing priority in favor of Stentz is af firmed. 


§.. T. Fisher, 


Acting Commissioner, 
now Assistant Commissioner. 
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U. S. PATENT OFFICE. 


LOWN v. THE OHIO COFFEE & SPICE COMPANY. 
TRADE MARK FOR COFFEE. 


APPEAL ON MOTION. 


APPLICATION OF WM. G. LOWN FILED MAY 17, 1895. 


APPLICA TION OF THE OHIO COFFEE & SPICE CO. FILED MAY 10, 1895. 


MR FRANK T. BROWNING FOR LOWN. 
MR-+ FRANK G. FULLINGTON FOR THE OHIO COFFEE & SPICE CO. 
This is an appeal from the decision of the examiner of tr 


trade-marks refusing to dissolve the above-entitled interference. 











‘The essential feature of Lown's application is said to be the word 
"Capitol". ‘The essential feature of the Ohio Coffee & Spite Co. 
is now said-to be the words "Capital Coffee" and a sroup of Ameri- 
bean flags at eae end thereof. 

It is true that the marks as shown are different, but it is 
also true that the "short phrase between the buyer and seller" 
would be substantially the same, as the difference in sound be- 
tween "Capitol" and “Capital” is too small to be noticed by the 
ordinary purchaser. 


The decision of the examiner of trade-marks is affirmed. 
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U. S. Patent Office. 


Po enpettt ime tip ee ioe 147 
ee, vases BS parte Williem H. Lord. a ae uaee Yole a. 

: 5 ¥ § sie tir Soa sol i ata ea nal es Ay Tr i oy 389, ' : 

: had this gu _ Trade-Mark for Fish. | LN 


rR age ey , Petitions 9 os, 
Vv iN @ Jo@ OM & 4 SS) Pa 7 Riss CA Lim Ake 


s pplication | for registration filed February. ie ; tae No.5, eles 


=--- seer ty 





Lea onee’** “nnis isan appeal fram the decision of the examiner of” ” 


} Fae hk ‘SSrusing ‘to register the words "White Wrapper" as ao" 
trade-mark for eouned salmon, on the ground that a “wrapper of par 
feat ar ‘color alone cannot constitute a trade-mark. 

” this question seems to have been passed upon by the dée= 


cisions of ‘poth the office and the courts: “Inthe casé of “ex parte 

Landreth, 31 0.G., 1441, the essential feature of the mark offered 

for pdeddbratias wis a red bag in which the goods were packed for 
“In refuel ag registration it was substantially said that 


pack 


neither ‘ae wre? at éaG <P a package ‘nor'’the color of an articis of 










enclLos 2 their: ann 


commerce can constitute a Prade-mark, 


th the case of $PSsB S288 Ee al, v. Starkey, 25 Fed. Rep, 


127, ‘he “quest ion ‘before tie ‘court. ‘was  ahéther a ‘yellow colored 


40e~ ma 


Lapel was. ir lawful subject of a ekg ovinures The court held that 


The decision of ths examiner of tradesmearks in. refugia: 
the color of a ‘Label, apart from a name or device, cannot be the 
tra t io: 


fy cto ofa (1.0 cece To hola otherwise would be that a manu~ 


i 


 ‘facturer might acquire the exclusive right. to the use of a label of 







y P ®,centains color or to the colored paper in which his goods might be 
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Judge Maynard, of the Court of Appeals of New York, also 
had this question before him in the case of Fisher et ah v. Blank, 
35 Ne Ee Reve, 1040, where the plaintiffs claimed exclusive use in 
their business of the term "Black Package Toa." The court held 
that manifestly the term had reference either to the quality of the 
arches or th color of the package in which the tea was sold, and 
in either case the term could not be made the subject of individual 
appropriat tea If the adoption of a package of aparticular color 
cannot confer any proprietary right to its use, it is difficwlt to 

see how the assumption of a name which is simply descriptive of 
the color of the package can be lawfully protected from use by 
cities 

Without reviewing the other autmrities to which attent im 
has been called, it is sufficient to say that it seems to me that 
a person camot lawfully claim exclusive use of the color of the 
package in which his goods are enclosed, and as other parties may 
enclose their canned salmon in white wrappers or packages, the term 
would Simply igdicate to the purchaser the color of the wrapper. 
Under these cireumst ances, the term "White Wrapper" is not a valid 
trade-mark. 

| The decision of the examiner of tradeemarks in refusing 


registration is affirmed, 
Benj. Butterworth, 


Commis sioner, 
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Ex parte E. R. Durkee and Co. Recorded Vol. 62 
% Trade=-Mark for Starch. 
Petition. 


Application for registration filed April 19, 1897,No.55,448, 


Messrs. L. W. Serrell and Son for applicants. 


This appeal is taken from the decision of the examiner of 
trade-marks refusing to register the word "Imperceptible” as a 
Be ad onme ti for Seaben, 

This trade-mark is stated to be applied to the boxes or 
packages in which the peeceh is put up for sale. It is clearly not 
descriptive of the starch as so put upon the market. Nor is it 
clear that it is descriptive of the starch as applied to fabrics, 
though Whether it is or ~ not descriptive of the starch so applied 
need not be here decided, for the reason that the starch so @plied 
Seis not only ceased to be an article of trade, but has in the pro= 
cess of applying it to the fabric been subjected to chemical Ewe 
: The trade-mark is registrable, 

The decision of the examiner is reversed. 
A.P.Greeley, ~ 


Acting Commissioner, | 
now Assistant Commissioner, 






July 10, 1897, 
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This 7 an appeal f m the decision of the examiner of 

| trade-marks, r fusing rogistrnts\ ym to the eres " Old Yorkshire 

™ 1s", as roplied to paper. The grounds ‘ae his refusal are two, 

: rst, Wat me expression sought td be registered has for its most 
P nirvent word | \a Word of geographical | signi ication, and, Second, 


pats a similar word, viz., * York ve 





been previously 
enistered for “ee class of merchandise | a 

; Rither \ these grounds scems to be sufficient to justify 
the examiner ted re ng the registration of tne words da. question, 
The Rastaten ot the examiner of trade-marks is therefore atrirmea, 

| At | A. P. Greeley \ : 

Af | 

per ae ar ‘ Acting comissioner. 
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iy July 2, 1897, $.2.T. / 
i : M.S.M. ; 
| U. S. Patent Office, EME, 


The crown inEx) rte \thristinesammert, ts ‘Recorded vol. 
and YT agres with the exrliinede+Mark ifo ts Giéege7o ure Wiien 


ea ~ stro hae ¢ ae and 
attract the attention of the Pestinion, prrehaser, 


APP Ate atdan ite %, repishmati on (filed Noveniber ‘D3,) 1895; Nb''50 , B45, ° 


~ ~ ne ADDL SAE t*s 
“Mie, Chase: Cer Gild, faxy apphdeah tio register tho applican 


This is an avpeal from the decision of the examiner of 


ty 4a > og 


Mark. 


trade-marks refusing: to registerxthenrepréseitation 6? A°chbim’ OF t 

the oa "Crown" as a trade-mark for a certain class of che eS @e 
The reference upon which tefistFattéH»is refused is the 

trade-mark of J.H. Hodgson, No, 5,189, roghstdrsd Gc fOber a 1877: 


Which, shows and cha ims as the essential feature a sarter in an oval 


form with a crown in the upper or center nee ea Be 
em Ween 8 roy 


The ground upon which this action was based is that th 
| salient feature of the registered mark is the crown and that the 


| cheese to which this mark is applied would probably be known to the 


%: 


| ordinary class of purchasers as "crown" or "crown brand” cheese und 


that therefore cheese bearing the applicant’s mark would be mista-= 
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keen for that of the rorcistrant, 


= 
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The applicant at ranetany denies this and contends that 
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he registrant's cheese would be known as the "carter" cheese or 
the "Hodgson" cheese, since she holds that the garter is the Bali- 


feature of the trade-mark 
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The crown in the registered trade-mark is quite prominent 
‘ed 2 agree with the ein gs thet it is the feature Which would 
+ attract the attention of the ordinary purchaser, and that this mark 
might readily bis confused with that of the applicant and therefore 
the examiner properly refused to register the applicant's trade- 
mark. 


The decision of the examiner of trade-marks is affirmed. 


A.P. Gresley, 
Assistant Commissioner. 


July 12, 1897, 
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Recorded Vol.61 P, 336, / 


U. Ss. Patent Office. 


Xavier de Bejarry 





Trade Mark for Velocipedes, 








Rpplication filed Aug. 21,1897. 
_ Henry Connett Attorney. 

The present applicant being a citizen of a foreign coun- 
try and declining to name commerce with a particular foreign nation 
or Indian tribe; his petition Was denied, by the Commissioner 
"The Oath does not comply with section 2 of the Trade Mark lawn 


S. G Fisher, Ass't. Commissioner, 


rocnspleti lip flcoatiin, 


Nev ar. 52 /6/ 
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Exparte Bouillot hoa uM. 8S. BD. 335. 
| Applicant was acsitizen of Preaee. His oath failed to 
‘ te that his mabk was used in commerce between the U. S. and any 
fe preign nation or Indian tribe. Applicant contended that the mark 
nevertheless be registered since France was Within the pro- 
| ision of a treaty” (Sec. 3. Trade Mark Statute) Petition denied 


and new Oath required. 


S$. Ts Fisher, 


Asst. Commissioner. 
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awful mee ke language 
This word falls within the class of words, such as "incon- 
"sterling," "standard", "wonderful," "superior," "most ex- 
Seiibat,* "famous," "splendid," "unrivaled," &¢., which have been 
Bs tty refused registration. This word "Peerless". in fact, has 
also been refused registration, Ex parte Butler, 54 lS, Dec., 150, 
hs ground that it is a word in comon use describing quality. 
es word which is deseriptive of the quality of the goods to which it 
is applied should not be registered in this office ms a trade-mark 
for such goods, 


To appellant's argument that it had been the practice of the 
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ffice prior to the Butler decision to register the word peerless ., 
: that it is still the practice of the office to register equiva- 
Le nt words, it may be said that Eee an error is committed in reg- 
sbration, it is not to be followed as a precedent. I have carefully 
oa the authorities cited by the appellant, but for the resons 


@a heve I consider that the word "Peerless" is not a valid trade- 


| and. should not be registered, 


1 || 
| i 


fydber 1, 1997, Commissioner, \ 


The dicision of the examiner of trade-marks is affirmed, 





Benj. Butterworth. 
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rir for the "reason appearing obviously upon the record," 
“motion was denied by the examiner od interferences on June 2, 1897 


aa } «i : 
irom these decisions of the examimer of interferences this appeal is 


¢ 


That the issue of this interference is narrower than the 


Claim of Hernsheim, Bros. & Co., which is placed under this issue, 


1] 


rj 
is plain from the record. It has been repeatedly held in patent — 


eases that a broad claim should not be put under a narrow issue, and 
oy 
Be % 
. think that practice should apply in interferences between trade-marks 


‘When it became apparent to the examiner of interferences that the issue 
was not prope: lypdrawn to include Hernsheim, Bros. & Co.'s claims, and 
‘a proper motion was made to reform the issue, it seems to me that he 
ghould have transmitted the motion to the examiner of trade-marks to 
be determined, 
It will serve no satisfactory purpose to prolong this dis- 
cussion; suffice to say, that the action of the examiner of trade-marks 
in drawing the issue as he aid, and the action of the examiner of 


interferences in refusing to grant the motion to transmit the interfer- 
3 


e ee for the purpose offrecasting the issue, were erponeous,. 

,? 
The decision of the examiner of interferences awarding prior- 

ity is set aside, and the interference papers will be transmitted to 

_ the primary examiner, who will reform the issue and return the papers 

tq the examiner of interferences for the purpose of considering the 

: stion of Retontiey on the new issue. 

Benj. Butterworth. 
Commissioner. 
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words sought to be registered constitute a lawful trade-mark and 


are registrable, 


cs 


The decision of the examiner of trade-matks is reversed, 
(Signed:) ° A. P. Greeley, 
Acting Commissioner, 


Now Assistant Commissioner 
October 12, 1897, 


i. 
age 





het Oty ee Berd a OR a ae § . sk = — 


—— 














PT 1, vice Reimenaat ts 


Kee 1 ey Ss 


sboerovor ate ~9baxd To onimaxe 02.10 . 


sinta ee. : 
On she: pers A abr tn Like ames 8 


yta be rl re oat 


oe aga 3 Le,” gasdt® qa panes 





Let yaa 0 cant! ltd Bert ie idl 
afd 20 bunts. ho bate -e0r! ¢ 
stergize® oF baw epee Me 


opis Wels a sais sien ice: 
9 fest.» Gk RE ne a 


ae ee » goes a® ee 


SR a 
Lora. 


Py aS 
eee 


sbieL ot 0 “e i eid a 


hinge 
ee a shit oh om Rie pr nae x se ono prea! rr 4 f 's > 
oT er A ney es ane Ye Paneted quod irred Lied p20 4 5 tae 


‘ame patw oatta od Dea fe si 2008 3 


iS TS A SERRE iy 


& aR ess gy at eioresaid ~ pee ans owed 


eh Gad 
be ee 


so X boas aaw o2 io tm not vnoqrn sh 
eae ae orth: Se BF SOY | OR 
F . i ee ove ai 
te att pets whan | hood ae wnt eit | 


Slane ae EY: Se TS St i eae: S sy os ty ga 


idgaet 
bey «| ik ot Piles aie: + gig as BO’ nies! fo tw ruse tao pad ce 4 


“ * gxoitt hlonivagl on 


a Rage te 


eam t pidenens 
it ty k one susaued Dat at per, 
Mee 











” «“ _ ——a ee a ak ees enna. 
4 A — fae ee ree 
Lah Ati ean 2a a 


Recorded Vol, 62, Page 333, 


on OY oe ae. 


‘United States Patéent ofri x he 5 " 
Ex Parte Cream of wheat - ‘inti. shins : 4 wid 
promue’s, anc W¥adie’Marl for Bréaxridt Food, 


and does act imply, Petition, ‘hagas 1n rok a Y 


iE 60 not 

















Application for Tegistration i104 May Me 1897,. No. .53,667, 
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Messrs. Paul &e arer, ae applicant, 


This en appeal from the decision of the examiner of trade- 
| marks, refusing registration of the words “Cream of Wheat, " as ow 


plied to breakfast food, 


The examiner based his refusal upon two grounds, namely, 


(1) prior registration of the same words for wheat flour, and (2) 


that the expression sought to be registered is deseriptive, in that 


it conveys the idea that only the best part 


ef the wheat berry is 
} empl@yed. He 


quotes the decision of Assistant Commissioner Fisher 
in North Dakota Mills Co 


of the 


+>» 58 Ms, Dee., 176, in which the decision 
examiner in refusing the same words for the same 
| affirmed, In that case, 


article was 


according to the original Statement, the 


“words Were also intended to be applied to flour, among other things 
Fi 


the then Assistant Commissioner held this fact to be signifi- 


nt in the consideration of the previously registered trade-mark, 


et the present Case, the words are to be applied to "breakfast 


tT ods, such as rolled wheat, cracked wheat, ete,” 
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> ie net Wiahags that either of the grounds taken by the exam- 
iner is sound, Breakfast food and flour are different commercial 
produets, and the word "cream" in this ¢eonnection is merely fanei- 
ful and does not imply, of necessity, the use of the best portions 
ef ae wheat berry, 

The decision of the ney of trade-marks refusing iit 
tion of the words in questi is reversed. 

(Signed: ) A, P. Greeley, 

Assistant Commissioner, 


, October. 11, 1897, 
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,. marks “refusing to register the ras "Tivoli Export* as a trade- 
aL OVE the trade-mark is not rewisirasie 
mark for pale bs beer, 
heOr Gther reasons, | 
Remi si retin, was reer ween the ada A b ainaaggregbien 
€Gi sign Lan 2. TL x tradt-warks i arti rmed 
I. The mat tar claimed is geographically wade nedsangvky 
4 & A. F Greeley, 
descriptive in character and ineaparie of appropriation as a 


ASSisteant Someissicner, 


2. It eannot be registered in view of the registered trade- 
mark No, 23,870, of the Robert Porter Brewing Company for the word 
“Tivoli as aguds oa to beer, 

The examiner holds that the word "Export® is purely descrip- 
tive and he is dl early correct, since the authorities cited by him 
in support of his holding leave no doubt as to the matter, 

The Paaaere 1 a "Tivoli" of the Robert Portner Brewing. Co. was 


) intended foe use on beer which is te be exported and the appli- 
: ate trade-mark differs from that of the registrant only in add- 
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ing theret 
so | 
is beer possessing certain peculiarities adapting it to export 


o the deseriptive word "Export", which means only that it | 


Ke rade. The beer of the registrant being intended for exportation 
might naturally and properly be called "Tivoli Export Beer", and 
Snieretedy ihe trade-marks @learly interfere, the omly part, if any, 
"q in either trade-mark constituting trade-mark matter being the word 
. "Piveli", » 
} The examiner also holds that the word "Tivoli" is geographical 
in character and as a eonsequente cannot be registered as a trade- 
_ mark, It is unnecessary, however, to decide this question in 
view of the above holding that the trade-mark te not registrable 
for other Peaben, 

The decisien of the examiner of trade-marks is affirmed, 

(Signed: ) A. P. Greeley, 
Assistant Commissioner, 


October 11, 1897. 
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| Bosses, Yrient, eres & Gainby for applicant, 
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‘The epplisent aske the registration of the wos 


"Kangareo* for rusbar tubing and tres, Registration ts rofusea by 
_ «(the examiner veesusc of a prior registration of the word Zannares 
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i © a the decision er the examiner this eppeal is taken, 

tt is urged on pehsir Of applicant that s registration of Kangsroo 
| #98 tontowmash for rolnctpesen or vteytion 19 vo bar to tne sors, | 
- tration of the sane rora for wubber tubing and tires, whether the 
: tives are used as a part of a veloelpede or bicycle or not, | 
| The applicant is clearly sorrest in this contention, | 
z Phounatio ‘ives ana tubing for tires are rocognigea on the narket i 
‘as atetinot artielos of trade fron the bicyoles on which the tiras 


cA s Ee sd 


ney be used, 
~The Gooision of the examiner of trade-marks is roversed, 
{Sismea) a. P, Greeley 
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" Assistants Commissioner, 
stober 30, 1097, now Acting Comatsstonor, 
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United States Patent Office, 
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Trade<Mark for Medicines, 











Petition, 
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Sei om registration filed August 23,1997, Mo.54,211, 
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Messrs, neneaict and Morsell for applicants 
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ting je rotates the words "White. heal as a trade- 
LLO/ANCs tion is refused by the Examiner upon 

| the inal properties of laurel are well know 
tno fet applied to medicine are deseriptive in eharac~ 

phat if laurel does not oceur as an ingredient of the 
mbtlatie ine: term would be deceptive, and that the word "white® 
merely emphas/iges the particular kind of laurel minion the applicant 
omp loys, iA 











a ene 





sant contends that keane iid Sint ence vend 
+ properly be held deseriptive, or if the ingredient 
Ypres ‘het used, deceptive, but the two words “White Laurel* — 
Yeetiar\ are wholly meaningless and could be held neither 
j (ior deceptiveas 
4alted in the Examiner's statement, the word "white" as in« 
core has Ph refused registration repeatedly, The 

j\e oi macy, Pha amg ati gga andl ged 


Ver laes sion ee weentanonanaiee affirmed, 
: (Signed) A, P, Greeley, 
Acting Commissioner. 
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united States Patent office, i 


Oe 
3x parte G W. Dunbar’s Sons. 


t Sank lnead 
Trade=Mark for Louisiana Molasses, 
——O-— 


Petition. 
) le 


_ Application for registration filed October 2, 1897, No.54,585. 
a3 enaaemrean OO e 
Mr, dames L, Norris for applicants. 


ee (2) Oe eee 


This is an appeal from the decision of the examiner of trade- 
marks, refusing registry of the words "Old Fashion" arplied to 
» molasses. 
: The examiner*’s ground of refusal is as follows: 


- Refusal is based on the deseriptive character of the tern, 
‘: as ir shal that the preparation is manufactured in an old style 
or method, and, consequently, superior in grade; and that the word 
. accordingly lacks the arbitrary and fanciful character which should 
- Gharacterize the symbol which is entitled to registry as a distin= 
' guishing mark of origin,® 
The appellants assert that the words in question are not in- 
dicative of quality and are not deceptive, and that they possess 
the necessary arbitrary or fanciful qualification, They also take 
4) issue with the examiner as to the pertinency of decisions to which 
)) he has referred in support of his tesition, 
It is weil known that years ago molasses often contained 
! @ much larger proportion of sugar than is usual in modern products, 
It seems then that the words in question, by a natural association 
of ideas, might and probably would suggest to the mind of a con- 
sumer the supposition that the article upon which they wore used 
. resembled an. quality and sugar content the produets of former times 
position were correct in point of fact, the words would 
“ip ®. If it were not correct in point of fact, 
“ovmeiumind Dadoxc of the examinor of + <: 
; cy eg spare A. P, parent . 
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ie as UNITED STATES PATENT OFFICE. 
big | acre 
a EX parte Clark-Jewell-Wells Co, 
--0-- 


Trade-Mark for Groceries. 
—e 
PETITION. 
Application for registration filed October 9, 1897. 
Sete FYY 97 
Mr. J. F, Beale for Applicant. 
--0-- 

This is a petition taken from the action of the examiner 
of trade-marks requiring the applicant to limit the goods to 
which his mark is applied to one class. 

It is stated in the application that the mark has been 
applied to groceries and the partieular goods said to be includ 
ed in that class are - “eanned goods, flour, tobaceo, cigars, 
dried fruit, condiments, farinaceous foods, flavoring extracts, 
coffee, and lard, hams, bacon and eanned beef." The examiner 
states that if so many different kinds of goods are allowed to Es 
be covered by one registration, confusion in the office elassi- 

fication will result. Under the statute the office should not 
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Ve register a mark which has been previously registered to some 


te ee 


fees — would be a niet onerous requirement, 


other applicant for the same class of goods, and in order to pre- 


vent this duplication in registration, it is necessary that the 


office observe some form of classification. 


The petitioner urges that there is no authority of law 


for the requirement of division in trade-mark applications to 


eonform to the office classification and cites in support of nis 
position ex parte Silvers, 67 0.c., 811. 

office elassification of trade-marks is necessary in or- 
der to determine whether or not a trade-mark presented for regis- 
tration has been before registered, and it is desirable for the 
purposes of such classification that a trade-mark be registered — 
only for a particular class of goods. Yet there is not the ne- 
eessity for requiring that the application for registration be so 
restricted that exists for restricting an application for patent 
to a single invention. But one trade-mark may ve covered by 2 
Single registration, but however desirable it may be, the office 
is not warranted in requiring that the trade-mark be registered 
for put one class of goods, To require that a trade-mark be reg- 


istered for each class of goods with which it 18 used - in the 


present case to require that the trade-mark be registered separ— — 


ately for five aictenees elasses of goods at an expense of ae 
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The applicant should, however, be required to state for 
each olass of goods the length of time for which the trade-mark 
has been used for that class of goods. | 

Subject to this requirement the petition is granted. 

(Signed) A. P. Greeley, 


Acting Commissioner, 
now Assistant Commissioner. 


February 24, 1898. 
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elementary that the purpose of a trade-mark is to denote the 


origin of the goods upon which it is used, it seems strange 


that memfacturers should continue to adopt, and attempt to mo- 
nopolize, words which either convey an idea of the characterist- 
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For the reasons stated, the action of the examiner of 


trade-marks is affirmed. 





(Signed) C. H. Duell, 
commissioner. 


Vareh 7, 1898. 
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EX parte Pearson Tobacae Company. 
Trade-Mark for Gnuff. me 
Petition. = 
‘Application filea Karoh 12, 1697, No. 55,175. 
ime Be Hough for applicant. 
q Zhis is an areal from the decicion of the examiner oF 


 trede-marks, refusing to regicter the word "red" as a trade-mark 
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: considexation Was wheather a red bag in shish ceed was packed 
conta be registered asa trade mark for seed, The authorities — 
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os calor of the gocds or of the packase, wut thet it is used 
in an arbitrervy seemss and should be registered, The answer 
to this is that if the word do not describe the color of the 
gocds, purchasers might be led to believe that it did, and would 
therefcre ve deceived, and for this reason the word should not 
be registered. 

A Word to be used as a trade-mark must obviously be meaning= 
less 8s arrlled to the feeds, so as to be neither 4 soriptive 
nor Sea sptive, mor calcuiated to be elther descriptive or docept= 


- VE This word is not of that class and shoulda not be recisterne 
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"trade-mark? ‘That the words “Better than Mother's” is such a 
phrase is evident upon the face thereof. The words clearly im- 
- port that the article so marked is to be compared with some other 
known article, and that when so compared will be found of supem 
lor quality. This is emphasized by the fact that another brand 
of minee-meat is upon the market, to whish has been applied the 
phrase “Like Mother Used to Make."® Further proof of the state~ 
ment that the phrase is intended to express quailty is found in 
eppellants’ brief. It is there said: 
"*Better than Mother's’ appeals distinctively to the 


notion and improvement in every 
and implies ere Saree ene venanantine Neate 
have been applied to mash and that our goods are 
‘like Tae te ' put are indeed very al and 


It is an elementary principle of the lev applicable to 
trade-marks, that a valid trade-mark cannot be predicated upon 
words or phrases expressing quality, (Browne On Trade-Marks, 
section 29). No one can appropriate for his exclusive use words 
and phrases that all may use. Anyone dealing in minee-meat can 
declare, if the statement be true, that his product 1s better 
than anyone else's, be that other "Mother", "Grandmother", or 
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it seems to me that the essential foatures of the mark are 
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Feahetaitie, wtb $0 tty ve wenteteres, so far as anythine to the 
contrary is shown by the rejection and reasons therefor of the 
exaniner, 

Tm tneluding the fim name as a part of the essential fea~ 
- fwures of the mark, I do not lose sight of the well-settled gen« 
eral rule that an ordinary surname cannot be appropriated as a 
trade-mark by any one person as against others of the same namo 
who are using it for a legitimate purpose. Brown chemiaal co. 
V. Meyer, 159 U.S., 540. The courts would not hesitate to en- 
join a firm of the same name carrying on the same business from 
placing upon the market shees bearing as a mark the name of the 
Tira arranged a8 shown in the mark now sought to be registered, 
when used in connection with the shoe itis shown in appii- 

1£ the applicants see fit to amend their statement as above 
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ae ‘prosented, I do not think that the essential features are com 

es reetly set forth, and if correctly set forth, I do not think 

"that tne mark is properly registrable, and the decision of the 
4 exeniner is therefore affirmed, : 


(Signed) ¢, H. Duell, 
Commissioner, 
. May 11, 1898, 
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“tor and incapable of exclusive appropriation; that the word 


"Perfect" is an adjective in common use in speech and for adver~ 
tising purposes, and that the words “Face Paste” merely indieate 
the form of the composition and its purpose. The position of the 
examiner seems to be well taken, and applicant’g brief does not 
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"Applicant admits that the word "Paste" would be deseriptive if 
_ applied to certain classes of articles, but contends that it is 
“not. dosoriptive of the articles on which he uses it. I do not 
Santilh. that nis axpment is well founded, when he insists that | 
the word *Pastos ie understood *to mean a composition for uniting 
or sticking bodies together and holding them in close contact.” 
- ents is altogether too narrow a definition to apply to the word, 
“An bintaont 19 or vory often may bo a paste, and when applicant 
“admits that nis composition *is a cream or ointment and is ap 
“plied by rubbing it in the skin,* he outs the ground from under 
his feet. 
In my opinion, the action of the examiner sachet ix: 
try ig well founded, and it is therefore affirmed. 
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(Signed) C. H. Duell, 
Commissioner. 
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inserted, I will pass over that question, 
vey Passing to the merits of the case, I find that the mark as 
"now presented stands rejected upon the prior registration of the 
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‘word "Ribbons." The statement forming « part of the prior regis- 


-. tered mark says, in substance, that the mark may be printed upon 


a label and the label affixed to the tobacco, or the mark may be 
printed upon the article or the package containing it. 
While there is no physicel resemblanee between the word — 


 pibbong ana a plece of ribbon, yet the probability of desetving 


purchasers is so great that I think the prior mark is a fair 


preference. Tobacco put won the market under the prior merk 


would, it seems to mo, become known as “the ribbon brand*, and» 
“tobacco placed upon the warket under applicants’ mark would men- 
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dma amy purchaser having heard of the | 
“dng for that brand, would take the one as soon as he would the 
exbmanan, I do not think that it is a wise policy for the office 
to register marks which in any event would tend to create con~ 
fusion. | 
The action of the examiner is therefore affirmed. 


(Signed) c, H. Duell, 
sioner, 
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_ Application for registration filed February 1, 1398, o.55,040. 


Mr, C. F. W. Dassler for applicant. Ho! 





Section 5 of the Trade-Mark Act of March 5, 1881, under 
mhich registration is sought, expressiy states hat no alloged 
trade-mark shall be registered —-—-—~ whioh is the name 
of the applicant." 

fhe trade-mark here sought to be registered is 
Pierhind vars of euhioete nem, end therefore, \in my opinion, 









is not registrable. As stated by me in ox parte #. | Gilson 
Company, decided Jue 14, 1898, the fact that the ras) Mozall 


Cleaner” are not the full name of the corporati Zh 
portion of it, is to my mind immaterial. , 
The vetition is denied, 
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“raLimotay tne ‘want nae leat Atm. goegenahical gigritiennce wage 
applied to leathers and akins of ‘their mamufagture, although — 
hides, may constitute a principal.export of:Yusatan, 

by ecbedo mot-tnink their positions tenable. Any one importing 
nides fron Tusatan or purehasing nides exported tras Tucatan 
would, An ay @inin, be cntitied 40 call or mark skins oul 
tanned leathers having such origin by the nano "fuostan.* 

“The question remaining to be gonsidered. Js wheinor by plao- 
ing the word "Yusatan’ within the aesoribed square figure, ” 
showa, applicants have disclosed. registrable trade-mark. — 

The answer +o the question seems to turn upon whet is to be con- 
tte 49: too}weld-sottted to admit of controversy, that the essen= 
tial, features of the trade-mark are those which serve in whole - 
eter toca 4: iemaamnaaniaamnatieatees 
mark is j The specification as amended sjates: 
Resear as coches tetas eee set 

Ln the deseribed square figure as shown.” 
words, it is the oe RGM and the arrange~ 
ment of; the word within the square figure is a non-essential. 
I do not think 7 
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hk he Oda te ex parte Adriance, Platt & Co., 20 0.04, 1820, 
which was a case where it was held that the name of a person, 
‘by assoetation with an otherwise valid trade-mark, that: 


*In the case of ox parte Farman & Cov, 16 9.G., 412, 
I had oceasion to hold thet a geographical term acquired no 
arbitrary significance from association with an arbitrary 
symbol; and in the  akcagypron ease I feel constrained to hola, 
by parity of that the neme of the ~fizm, 
or aorvoration does not acquire an arbitrary signification 

_- by assogiation with an Otherwise valid trade-mark, and ean- 

not therefore be incluéed as an essential feature’ of such 
trade-mark, This conclusion, I think, will be found to be 
in harmony with the decisions of the courts so far as they 
are applicable to the subject.” 





. From principle and authority, I am constrained to hola 
that the trade-mark now sought to be registered is not properly 
registrable, and therefore the decision of the examiner is 
affirmed, 
(Signed) ¢. H. Duell, 
commissioner. 
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Attention is called to ex parte Landreth, 51 0.G,, 1441, and 

' Fleiselmamn v. Starkey, 25 Fed. Rep., 127. 

The examiner being correct in his action, 1% ig affirmed. 
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Ex parte Phelps, Brace & Company. 
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Trade-Mark for Corn Meal and Flour. 





Petition. 
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Ex parte Flint and Walling Manufacturing Company. 





Silk sey sentiinnanin canine Implements. al! 
rat. al 


Application for registry filea April 20, 1898, No.55,647. 





‘Messrs, Chapin & Denny and ur. F. A. Letmarn for applicant. 
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Ex parte Schandein & Lind. 








Trade-Mark for Toilet Articles. 





Petition. 
| Application for registry filed April 5, 1898; serial No.55,547. 
Movers. Wiedersheim & Fairbanks for applicants. 

“fhe action of the examiner in refusing registration of the 
words “Cuban Violets", upon the ground that they are either do- 
‘Boriptive or degeptive in character, seems to be well founded. 
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(Signed) C, H, Duell, 
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. <= is authorized to make rules 
regul and ees Ro ae ae for ¥ trensfer of the 
86 trade-marks and: for recording such transfers in his 


oor The regulation above referred to, made in conformity with the 
Te Alemany and is in the interest of applicants and: 
the.offi¢e,... It. 1s-for.the court. to decide in each @ase whether or 
‘Rot.a-mark elaimed to be an infringement of a registered mark is 
Min. identity and entivety* similar to. the registered mark, as i1- 
Tustrated in the gag-simile required by the statute to be filed, or 
whether Lt) is ealeulates to deceive andmislead tne public. 
vy <The. ebjectionaple clause inserted in applicent's statcment 
gan aaa notinine to the strength of his position, if he should be 
compelisd.to retest any supposed right by recourse to the court. 
‘TR aay event, vefore the-alleged trade-mark ean be registered, tho 
pave @ eens be removed by cancedlation of tne — 
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‘tne for Sah ant bere It te apparent that the registrant 
tmtenace te cover the Glass of wearing apparel used by men and 
voys. In vid of the decisions, both of the courts and of the 
office, I am of the opinion that where an applicant intends to 
cover a class broadly, it is unnecessary to mention every partic- 
ular description of goods comprised in sugh class. Smith et al v. 
Reynolds & Jasobs, 3 0.G., 214; ex parte Boehn & Co., 6 OeG., 319, 
Under these décisions I think tnat the registrant would he pra~ 

tected by the courts in the use of the trade-mark when applicd to 
garters. I think, therefore, that the applicant is anticipated 

by the present registration. Ex parto Mamy & Co., 17 MS. Dec., 

455. 

It may be that the registered mark is not in use, or that iis 
omer has not used it and does not care to use it in connection 
with sueh articles as garters. I think it would be proper for the 
office to register the mark, if applicant shoula file a written 
statement from the registrant evidencing his consent. As the case 
‘stands at present, the action of the oxaminer is affirmed, 


(Signed) c. H. Duell, 


Commissioner, 
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"ater the events at Cavite and Menile ouluinating in the 
naval vietory of May ist, 1898, "Dewey' ceased to be an ordinany 
surname and became historical, fanciful, and romantio,* 





"and therefore registrable, However, this may be, it is unnecessary 
; at this time to decide whether or not under the eiroustances 

_ Stated the name “Dewey* is registrabie. I cannot, however, refrain 
_ from expressing the opinion that even if it be reeistrabie, no one 
has the right, without the consent of Dewey, to Sonnet it as 
8 trade-mark, A living celebrity is entitled to/ | coin uns from 


“the ordinary trader, 





"a | 
the decision of the examiner is affirmed, Yi 
aE 3 ‘ K 
7 | (Signea) ¢. H. puell, 
. | | ‘ ‘1 Gommisstoner, 
‘September 21, 1e98, rN Ss 
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The. same -eourty in theclater’casevof ColumbiasMill Co. vs 












| Aleorny.150 Us Bey 460, after referring: tothe caserot: Megs Gav wep. 

| Spear, 2 Sandf., 599, in which:it isolaid down "that no-one has a #ight 
| $0-approrpiate a Sign oY symbol which, from the nature of the facet it 

: dip used ito signify, others may employ withoequal: truth) and, therefore, 
9 have an @gual right to employ for the samé purpose", said: 

"lt is upon these principles that a person may put nis own 
Mame upon his own goods, netwithstanding another person of the 
Samo name may, in that name, manufacture and s@1lI the same or 
Similar articles." 

i que. rule as to the iiciieptiidinn: of. a surname by 
{ its ‘pearer ‘has beex upheld in nearly all of the Siate courts. For 
~~ qxample in Rogers v. Rogers, 55 Conn., 121, the court in stating that 
there was no authority or reason to support the doctrine that the fair 
honest use of a surmame can be enjoined, said: 

"Such a rule would operate in restraint of trade, and pro- 
hibit a person from using the ordinary means that all are en- 
titled to use in the prosecution of business enterprises, that 
such use contains no element of faise representation or person- 
ation in any just and true sense, end that, though it may be 
true that @ possibility exists that the goods of one will be 
purchased to some extent by persons who either know no distinc- 
tion or even by the oecasional few who suppose them to be the 
@& oods of another; this condition of things is inevitable in 
trade and commerce, inherent in the nature of things." 

In the later case of Wm. Rogers Mfc. Co. v. Simpsin, 54 
-com., $27, the court said: 


"The law also gives to a manufacturer the ee ewe Se 
own name as a mark upon his own goods, although it 
anothe 


as that of r manufacturer of similar 8 who has previ- 
ously made his name a part of his own tra if in such 
use by the former there is no faiss ion." 
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: any atatute ‘ under the well-settled rules of law appli- 
eal to the subject, to register their surname as a trade-mark. If 
Nike ‘surneia da sebabwtul ty used, éven by one born to the name, the 

F beurts do not hesitate to prevent such unlawful use. Welter Baker & 
te. ¥. Sanders, 80 Ted. Rep., 894. 

She ecision er the examiner of trade-marks is affirmed. 


eI 


Cc. H. Duell, 


i 


yt ae Siete | Commissioner. 
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- September 26, 1998. 
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oY ths avbiele. sh ere 


“°° °° Applicant seeks to register the compound or hyphenated word 


Wifortox®, as @ trade-mark for a class of goods termed "carbonated 


est and nox extract. The application stands rejected on refer- 
‘@bde to tho prior registered trade-mark of Eilenberg, No.11,583, 
“dated Ootover 21, 168%, for @ alass of goods termed "medicinal — 
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tne mina of the public or deeeive careless staid provided 
“both marks were on the market. 

: _ It was stated at the hearing that attempts had been made to 
@iseover whether the registered mark was now in use, and upon my 
suggestion an affidavit accompanied by letters from leading drug- 
‘houses has been filed, whieh tends very strongly to show that the 
‘Pegistered mark is dead, If this be so, it follows that there will 
be no confusion or mistake in the mind of the public and that the 
Public wiI2 not be deceived. The letters submitted are from three 
well-known and leading drug-houses, in one of which it is stated, 
in referring to “Anti-Tox": *We do not know the article, and never 
heard of it and never dealt in it." A sesond letter states: | 
“We have made inquiry among the drug-houses here, but were unable 
to find the artiele calied 'Anti-Tox’. It was in this market some 
years. ago, but has now gone out of use.” A third letter states:. 
“ie 40 not know of the artiele inquirea for, and although we have 
made inquiry woneerning it among the trade here, have failed to 
-elielt any tyeomation.* 

: In view of the cireumstances, the differences in the marks, 
See meneaiaine di the articles to which they are intended to be 


applied le tho © ataneeee seek Semana fae been used but to 
a small extent. now tothe trail, ton tegnaen 30 


give the benefit of the doubt the applicant, and therefore re~ 
verse the deoisidn of the examiner. 


BNO . (Signed) ¢. BH, Duell 
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UNITED STATES PATENT OFFICH, 





Ex parte Cole Mamifacturing Company. 
Trade-Mark for Heating Stoves. 
Petition. 


Application for registration filed May 3, 1898, No.55,711. 





Messrs. Munn & Company for applicant. 


Applicant petitions from the action of the examiner in re- 
fusing to register the words "Cole's Original Hot Blast" as a 


trade-mark for heating stoves. 


"Decision of examiner affirmed." 


(Signed) A. P. Greeley, 
Acting Commissioner. 


September 30, 1898, 
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4 7 Owns cy ’ ri he 1< aie Z > a3 4 
Apb lie: aa tion for ropistrat ton filed Mareh 29, "1698, Wo. 5B, 1496. 
4pprenrigting. mere. words om vhrases.as.a tra rk, and the. ex- 


Rela liggetiagng fomenpl ipanteates orisin or ownership, and 
Whiob. do mot. in any.gense. teder. 10, quality..or use, 
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uld have been any different conclusion arrived at than that the 
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Words were not subject to protection as a trade-mark. If the 
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court had vrotected the designation it would have been under the 


_ theory of unfair competition in business, and not because the 
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Spelling of the word "Kure" eannot, in my opinion, make the com 
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that this office has commonly registered such marks. In ex parte 
be 
Lawrence & Co., ra, the Commissioner vertinently said: 


i "The attorney in his brief has referred to a mmber of regis- 
tered trade-marks as being equivalents of the ones now presented, 
and argues that because they were registered his must be. This 
‘Proposition is not agreed to. If mistakes have been made in the 
‘Practice of the office it is hign time they should be corrected," 
2. 


With equal force it was said in ex parte Kipling, supra: 





_ _. ‘ “Neither an applicant nor the publie shoulda be misled by the 
2etion of this office in accepting and registering words, signs, 

ar symbols as trade-marks whieh are ecleariy not such." 
a , 
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if The decision of the examiner is affirmed, 








(Signed) Cc. H. Duell, 


Commissioner. 
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(Recorded Vol. 65, page 252) 


ta UNITED STATES PATENT OFFICE, 
ee Ex parte Lambertville Rubber Company. 
5 i ook 


Trade-Mark for Rubber Boots and Shoes. 
Petition. 


Application for registration filed July 19, 1898, No.56,204. 


Mr. James L. Norris for avrlicant. 


Applicant petitions from the action of the examiner in refus- 


ing to register the word "HITOP" as a trade-mark for rubber boots 


ana shoes, 


ex parte Henderson and the cases referred 


| 
to in that deeision, dated October 4, 1898, the decision of the 
| | K 













"On the authority of 


examiner of trade-marks is affirmed," | 


| Cae 
| (Signed) C. H. Duell, 
| f 

| ( 


Comnissioner. 
| 
October 4, 1898. | VW 
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Mid an i ; rf 
not a valid trade-mark, The court in referring to the term saia: 

"It manifestly has reference either to the quality of the 
article, or the color of the package in which it is sold. In 
either case it cannot be made the subject of individual appropria- 
tion, If the adoption of a package of a particular form or color 
e@annot confer any proprietary right to its use, it is difficult to 
perceive how the assumption of a name which is simply descriptive 
of the color of the package can be lawfully protected from use by 
others. * 

It is evident from the quotation that if the word "Tea" had 
been omitted from the term, the objection of the court would not 
have been removed, for in that case the court would have said - 
“It manifestiy has reference x x to x * x the color of the package 
in which it is sold." Substituting the word label for "package" 
what is there said would apply exactly to the present case, 

The authority quoted seems to me to be controlling, but even 
in the absenee of authority, the mark here sought to be registered 
cannot, in my opinion, pea lawful trade-mark. 

My attention has been called to the fact that a few years 
ago the office granted to applicant a ceriificate of registration 
for the words "Blue Label." If that trade-mark is valid, applicant 
will not suffer any injury by a refusal to register the present 
mark, If, on the other hand, it is an invalid mark, I fail to see 
‘how the words "Blue Label" when limited to their use "on a gener= 
ally blue field"- which brings out more clearly the descriptive 
7 lity of the words - can be valid, 

The decision of the examiner is affirmed. 


(Signed) c. H. Duell, 
ober 18, 1898. Comnissioner. 
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 Oet. 21, 1898, (Recorded Vol. 65, page 310) S.E.Te / 
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Mr. Frederick B. rer for appellants. 
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The shooting star being an es tia ‘eature of this and alga 

This is an appeal siete the Seutntons of ‘the oxaminer of trade— 
oz the registered marks, 1@ hela that the resemblance is aren 
marks refusing +o register as a _ trade-mark for wines the figures 
ae tO deweive the publia and tnerei ¥ yperlatration must oo Fe~ 
"1" and "2" arranged anak vaiy pind and below a dividing line 
fuse 4c. 
formed by the rays of a bynes star. 

The decision of the coun 4 is Lirmed. 


The references are the poetic: of Kunkelmann, No.8,9635, 
dated December 27, 1891, and Nov22)248,\dated' December 27, 1892, 
fash of these registrations shows a\star with: mp pphirge imc s Nrpros 
Ll Libba, epihanbbediy: ithe the aevise of the seuekiaciee 
The. registereaomarks do not contain the numerals 1 and 2 and the 
appellants contend that this difference distinguishes their mark 
from them and renders it registrable thereover. They hola that 


since the numerals themselves are arbitrary and properly regis— 


ie trable as a trade-mark, they are no less so because agcompanied 
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: by the shooting star. 


This view of the case is not the proper one, however, since 


the question is not as to whether some feature of the mark is 

registrable, but as to whether the entire mark including all of 
the features shown is registrable. If in its entirety or its 

essential features it is so nearly like a prior mark as to have a 


_ tendency to mislead or deceive the public, it should not be regis~ 


tered, although some of its features are not contained in that 


mark. Ex parte Kaufmann & Blache, 84 0.G., 145. 


The shooting star being an essential feature of this and also 


of the registered marks, it is held that the resemblance is such 


: as to degeive the public and therefore registration must be re- 


_ fused. 


ai 


The decision of the examiner is affirmed. 


(Signed) A. P. Greeley, 


Acting Commissioner, 
now Assistant Commissioner. 


October 24, 1898. 
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Trade-Mark for Trousers, 





Appeal, Comm issiones, 


Pet Vest ion For’ registration filed February 5, 1898, No.55,075, 
* ? 





‘Messrs. Fisk & Thomas for Appellant. 


This is an appeal from the action of the examiner in refusing 
to register the phrase, "99 Cents A Leg," in connection with the 


representation of a pair of pants, as a trade-mark for trousers. 


"80 far as the representation of a pair of trousers is con~ 
cerned, it falls within the well-settled rule that a symbol or sign 
fantom others: have the equal right to use cannot be avpropriatea 
ase trade-mark. Canal Co. v. Clark, 15 Wall., 311; Pratt & 
Farmer, 10 0.¢., 866. 

"The vhrase '99 cts a Leg’ is equally objectionable. Wot oniy 
is the phrase advertising in ¢haracter but it is deseriptive. 
In other words, it means that applicant's price for trousers is 
$1.98. Ex parte Parker, Holmes & Co., 64 Ms., 129; cx parte Ganz, 
88 MS. , 406. 
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Messrs. R. S. & A. B. Lacey for Appellants. 


Hovenver 4, TheG 





This is an appeal from the action of the examiner in vefusing 
to register the phrase "One Day Cold Cure” as a trade-mark for a 


compound for the cure of LaGrippe, edlds, and kindred diseases. 


sd meet the examiner's objeetion that the phrase here sought 
| to be registered is either descriptive or deeeptive, applicant 
has ‘fttea certain affidavits. The affidavit of the three physi- 
cians is to the effect that if colds are treated under certain 
: onaherns they may be cured in one day's time. If credit be given 
by to that affidavit suoh a phrase as “One Day Cold Cure" is or may be 
i  @esoriptive. Applicant has filed his own affidavit, stating that 
ne - the iworas are \ 





meant “to imply that the medicament on which they 





Bde! eine ‘waa > a cola im one day." If credit be given to this 
/ _ statment, bs hi cant uses a descriptive phrase scale andl 
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Mi , UNITED STATES PATENT OFFICE. 


Ex parte Stephen Sanford & Sons. 








Trade-Mark for Carpets and Rugs. 





Appeal. 





Application for registration filed June 14, 1898; No.55,955. 





This is an appeal from 

action of the examiner in refusing to register the word 08 
as a trade-mark for a certain grade of carpets and rugs 
tured by the applicant, which grade is a pile or pear grade of 
goods woven upon a frame loom with a knife. : 
Applicant also petitions for the return of the fee, in ease 

the action of the examiner in refusing to register the ments. die 


sustained by the Commissioner on appeal. 





fi 
"The refusal of the examiner to grant registration in # 
ease was proper for the reasons fully stated by him, eae 
"The fee cannot be returned for the reasons stated in e : 
@x parte Thayer, 54 0.G., 957. : ; me 
"The decision of the examiner is affirmed and the petition 
November 11, 1898. 
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UNITED STATES wean ne 
UNTTRR SCARVES PATENT OTPICE. 


et 


Ex parte ‘Ziegfeld Company. 


verte Steyaen Senford & Sons. 


: 
Jemetiap ody 





Line 
Trade-Mark for a Key-Opening Can-Head. 
rade-Merk for Carpets end Rugs. 


cotecaeiiiniione 
Appeal. 


kepeni. 


a ~~ registration filed J samen, a riya ge 
Aepliarttoen for registration Tiled June » 14, 1096; No.5d, 


Rudolph Wm, Lotz for appellant. me 
This is an appeal from thie 


tear ter af the eutner in refusing te register the word 


ws « Fat ” oak a fod. 


“eehioens. A im, seoks to register as its 
ae: @ trade-mark for 6 grade of carpets and 


letter "Z" and a fan-piutle of a portion of the Bo y= $$ 
turved- by the appiieant, wWiien grade is a pile or pine 
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opinion erroneous and not justified under the authorities 
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uustaived be the Commissioner on appeal. 
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UNITED STATES PATENT OFFICE. 





Ex parte M. Marsh & Son. 





Trade-Mark for Cigars. 





Appeal. 














Application for registration filed August 30, 1898, No.56,435, fo ae 





Mr. John A. Saul for Appellants. 





This is an appeal from the action of the examiner in refusing 
to register, as a trade-mark for cigars, the fac-simile signature | 
of the firm, "M. Marsh & Son", and the words "01a Reliable if 


Wheeling Stogies" printed across the face of the same. 





Under the admitted facts of the case and in view of the aot | 
of August 5, 1882, the mark is registrable. I deem it pail 
at this time to pass upon any of the other questions raised by the 
action of the examiner. | 


The decision of the examiner is reversed. 


(Signed) c. H. Duell, 
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United States Patent Office. 








Ex parte Charles W. Spayd, 





Trade=Mark for Medical Compounds. 


Petition. 





Application for registration filed September 8, 1898, No. 56,481. 


Messrs. Davis & Davis for applicant. 

a Applicant appeals from tne decision of the examiner refusing 
A eristry for the compound word "Hydro-Bromo Soda Mint", as a trade-mark 
for remedies for certain named diseases. Applicant proposes to can= 


eet the word “Hydro” as an essential feature of the mark, and the case 














will therefore be considered as if that word were canceled. 

The decisions of the United States courts rather than those 
of Eheieeanie of individual States are controlling upon the action of 
this office in passing upon questions relating to the registry of al- 


leged trade-marks. In the absence of decisions of the former courts, 


gj 


great respect should be accorded the decisions of the courts of last 


resort in the various States. The doctrine laid down by the United 
tates Supreme Court in Brown Co. v. Meyer, 139 U.S., 540, seems in 
th 


and controlling in the present case. The Supreme Court held 


spiteeng” to be indicative of the ingredients and char- 
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pplied. ie t that term does not clearly indicate what special in- 
agi cuts (ere Sieve in the article. Bitters, as generally under- 
Beoua, being a liquor in which bitter herbs or roots are steeped, one 
pould gather from reading the words “Iron Bitters" that the article 
was such a liquor, containing in addition thereto some one of the 

‘many preparations of iron. 

| : In the eae case one would gather from reading the words 
"Bromo Soda Mint" that soda mint, an article well known to pharmacists, 
was combined with bromine or a bromide. I can distinguish no differ- 
“ence between the two terms as possessing the characteristics essential 


'to a lawful trade-mark. If one is not a lawful trade-mark, the other 
* 
is not. 
Being taught by the decision of the United States Supreme 
‘Court that the term "Iron Bitters" is not a lawful trade-mark, it must 
ibe held that "Bromo Soda Mint" is not, and therefore the decision of 
the examiner of trade-marks is affirmed. 


q 


(Signed) C. H. Duell, 


Bb. 


Commissioner. 
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EX PARTE STANDARD THERMOMETER & ELECTRIC COMPANY. eat 
Recorded Volume 66, Page 20, 





On appeal from the action of the examiner in refusing 
to register the word "MIDGET® as a trade-mark for are lamps. 





COMMISSIONER'S DECISION. 


"The decision of the examiner is reversed, for the reason 
that there is nothing in the record to show that the word "MIDGET", 
when applied to apvlisant's lamps, indicates size. On the con- 
trary, it is asserted that the word, recognizing apylicant's 
trade-mark, calls for its lamps, so designated, regardless of thelr 
size. 

"The word may doubtless be thought sugeestive. The word 
"Lightning"® applied to hay-knives is suggestive, but it was held 
valid (41 Fed, Rep., 54).™ 


(Signed) c. H. Duell, 
Commissionsr. 


December 6, 1898. 
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if Recorded Vol. 66, Page 20. } 
; IO ath 





On appeal from the aetion of the examiner in refusing $4: 
registor the words "Sans Pareil" as a trade-mark for oortatn nam 
medicines, on registered trade-mark to J. T. Smith, ae 
February 18, 1890, the word-symbol aril iain used on an 


ana beeause of the deseriptive character of i vords oiained. 





"The decision of the examiner is affirmed." 


December 7, 1298. 
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advertising eharacter of the words "SOLID COMFORT" as + wot 


those suffering from ailments of the feet. 
"The decision of the examiner is affirmed." 
(Stenea) ¢, hy ‘uel, 


December 7, 1626, 


Sor. Ma FG IFO 
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EX PARTE THEOPHILE T. REBOUL, 





MURAD Men, 


Recorded Vol, 66, Page 21. 
























On vetition Prom the action of the examiner in refusing to ab 


resistcr the compound hyphenated word-symbol "FANG-ROSE*® as a 


Aes 
% 


trade-mark for tea, on the trade-mark of E. B. Miller & Co.,. 
#4,348, Pebruary 6, 1877, the word-symbol "Rese* for Japan tea, 
and beesuse of the @eseriptive character of the word "PANG*® when — 


used in eonnection with the word "ROSE, 


a ee 


"This petition is based upon the refusal of the cxaminer to 
register the compound hyphenated word-symbol "FANG-ROSm"." It ia 
stated by the examiner and not denied that "Fang" is a word 
in a Chinese dictionary as "fragrant," &e,, and that therefore t! 
compound hyphenated word sought to be registered is saiatal aia 
when applied to tea, 

The fact — the woré-symbol is hyphenated does not maine re 
registrable. Ex parte Pittsburgh Pump Co., 84 0.G., 309. 
Furthermore, the word "Rose" has heretofore been registered as a 
trade-mark for tea, and in view of the prior decisions of the 
office the registration of "“FANG-ROSE" cannot consistently be 
allowed. Ix parte Meriwether & Co., 835 0.G., 1513, and eases 
therein cited, 

The decision of the examiner is affirmed." 


(Signed) Cc. H. Duell, 
Commissioner. 


December 8, 1898. 
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Ww | EX PARTE Mary —E. Allen, 


MS.D. Vol. 66, Page 59, 





On appeal Prete the action of the examiner in refusing a 
register the words "MALT CREAM” as a trade-mark for an evaporated 


food preparation, containing rich new milk, malt, galt, and other 





ingredients, upon the ground that said words are descript ive of tne 


goods to which they are applied, in that they indicate the ingre- 


adients and characteristics of applicant's food preparation, it was | j 
me a 
ya 3 


held as follows: 


“Applicant sets forth in the statement forming a part of her 
application for the trade-mark that it is applied to *an cvarorated 
food preparation, containing rich new milk, malt,'&o. The princi~ 
ple laid down in Horlick's Food Co. , 84'0.G -, 1870, ap- 
plies to this case, and the decision of the examiner is ‘no vecinne 
affirmed. * ' 


(Signed) ¢. H. Duell, 
Commissioner. 


December 13, 1898. 
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«OY Te seems that a dry dusting powder, termed “Antisert in", 

Ye refersea ts tr."Remingtori's Practiee of Pharmasy," thira eai- 

| Upfen) page IS71j land this ayelication for registration of tne». 
“Word “AMNTISEPTINE* stands rejected on reference to that publica 
“Tatter dould not be lawfully registered as a trade-mark for the — 
‘géme“S¥ticlé of merchandise. Applicant uses his mark in connection 





with an ointment, tigned) Cc. He. Dwell, 

“While I would have some doubt whether it is g00a practice to 
register as ade-mark for ointment substantially the same word 
Jecember 16, By uf 


as is applied to a powder, there is nothing in the record to show 
that Antiseptin as an article of merchandise is upon the market, 
ana that is one reason why I am inclined to resolve the doubt in 
favor of the applicant. 

Furthermore, I am of the opinion that while a careless pur- 
chaser would take Antiseptin for Antiseptine, if he did not know 
READ. SR: We © He mn the other an ointment, I do not think a 
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co notsitdyiet dnding the fact that both the powder ana the 
“ointment are or may be used for substantially the same purpose. 
‘fhe difference between the ointment and the powder, although both 
are intended to be used for the same purpose, would be considered 
‘by the court passing upon the question of infringement. 

Sterling Remedy Co. v. Eureka, &c., Co., 80 Fed. Rep., 105. 

‘Upon the authority of that case and the earlier case of Societe, 
he. v. Baxter, 14 0.G., 679, where Judge Blatchford held that a 
‘trade-mark applied to a dry, white oxide of zine aia not prevent 
‘the use of the same mark for that article ground in oil, I reverse 


(Signed) Cc. H. Duell, 
Commissioner. 
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UU. S. Patent Office. 
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Ex parte Brass Goods Mfg. Co. 


Trade-mark for Safety Pins. 


Appeal. 


Application for reristration filed February Zope hOOS., NO OSisei he 


On appeal from the action of the examiner in refusing to 


‘register "a rectangle traversed by reversed curves, as shown and des- 









eribed, and the parallel lines intersected thereby, and the phrase 


“Sensible Safety Pin Book'" as a trade-mark for safety pins upon the 
egreund that the representation claimed is merely the wrapper or pack- 





ege imawhich the goods are placed and upon the further ground that 








\ 
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the words claimed are descriptive of the book or wrapper and the 


2 roe 





tel - oe ee 
| ch racter of the same, the commissioner held as follows: - 
y - — = :. healing 3 . 


"The decision of the examiner is affirmed’ 








. @. H. Duell, 
Bi Commissioner. 


January 10, 1899. 
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Ex parte Christensen & Henderson. 
Trade-Mark for Wheat Flour. 


Appela. 


oF 


Application for registration filed May 27, 1898, No. 55,857. 


_ 


q : | On appeal from the action of the 5 eae of trade-marks 
Pin Pees ie to rercister ip eee "MINCERES" as a trade-mark for wheat 
Bee iigue ow. the ey eecgt tesmict Wii in me Galt, No. 1ossis, 
May 29, 1685, the word "Ceres", the Commissioner held as follows: 


‘ _ "The decision of the examiner of trade-marks is reversed." 








Wet, ae Ga Re Duell: 
eT ae Commissioner. 
January 10, 1899. 
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Ex parte H, Levering & Co. 


MS.D.,-Vol. GG, Page 154, 


se ee 


a 


On appeal from the examiner's refusal to register the words 
_ "Royal Pride" as a trade-mark for coffee, upon certain registerea 
trade-marks for the words "Royal Dutch", "Royal Gen", and "Red, 


White and Blue Royal," the Commissioner held as follows: 


"The decision of the examiner is affirmed upon the authority 


of the cases cited by nim. 


(Signed) Cc. H. Duell, 


Cormissioner. 
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UNITED STATE 


ATENT OFFICE, Me 


EX parte lienry Tate & Sons. 


 amceninateey ie ; 
MS.D., Vol. 66, Page 155. 


Rae ay lo (3% ee 


on appeal from the action of the examiner in refusing to 


AW: 
a 


register a diamond-shaped outline as a trade-mark for granulated 
; ; 


suger, erystal sugar and eube sugar, upon the ground that the said 
_ dlemond-shaped outline was not the essential feature of applicant's 
rk, the Commissioner held as follows: 


"In this case apolicant (a corporation) states 'The trade-mark 
of said company consists of a diamond-shaped outline;' also that 
‘the essential feature’ of the mark 'is a diamond-shaped outline.’ 
"The fae-simile vresented shows the word 'Tate' enclosed with-— 
/ ‘in the diamond-shaped outline, and the description of the mark 
| states: 

t ‘This’ (the diamond-shaped outline) 'has generally been ar- 
ranged as shown in the accompanying fac-simile, which represents 
the trade-mark as used with the word 'Tate' enclosed in the dia- 
mond, but the position of the word may be changed end the trade- 
mark may be used alone x x without materially affecting the char- 
acter of the trade-mark, the essential feature of which is a 
Alamond-snaped outline,’ 
. "As Now presented, the mark sought to be registered - a 
diamond-shaped outline - is, in my opinion, registrable, and re- 
‘mains so, notwithstanding unregistrable matter is also shown in the 
_fac-simile and referred to in the description, so long, at least, 
as such matter is a mere accessory, not claimed, not stated to be 
always usea with the mark, and which may be omitted. The unlawful 
use of the diamond—shared outline would be an infringement of the 
trade-mark, if registered as now presented. 
i “Viewing the case as I do, it follows that the decision of the 
' examiner must be reversed. " 


——e 
— 


(Signed) c. H. Duell, 
bya Commissioner. 
ary 11, 1899, 
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UNITED STATES PATENT OFFICE, 





Ex parte J. Wiliiam Lewis & Co. 





re 


MS.D.,. Vol. 66, Page 219. — 





Abe ADA rc eacernsapap nine mIE 


On abpeal from the refusal of the examiner to register the 
words "TOLEDO PREMTU, as a trade-mark for certain named dary- 
fo00ds, the Comnissioner held as follows: 


"That "Toledo’ is geographical, ana therefore not a lawf1l 

_ trade-mark, cannot and has not veen successfully econtroverted, 

' Georraphical nemes were not lawful trade-marks crior to 1581, 

_ (Canal co. v. Clark, 15 Wall., 311,) and therefore a geographical 
word used prior to March 3, 1881, stands in no dificrent vosition 
before the office, by reason of the Act of 1882, than such words 

adopted for use subsequently to that date. 
The word 'Premium' is not registrable. I+ has noretofore 
been refused registration, (ex parte New England Whalebone Mfg. 

Co., S51 MS.Dec., 71), and words of similar import have been re- 

Hy fused registrat ton or hela unlawful trade-marks by the courts. 

ohne 4 faken separately, neither word is subject to appropriation 

|) as a lawful ie fesasnelei: The contention that crantins that vrono= 

) sition, they nevertheless begowe a lawful trade-mark when jotnily 
' used, seems to be neither founded on reason nor suvvorted by 

' authority. 
| Two negatives may make an affirmative, but two words, both 

" unrogistrabio when single, sennot vhen comoined constitute a 

registrable trade-mark. (Browne on trade-Marks, Seas. 346,347). 
the @ecision of the examiner is attired, ae ee ae me 

(Signed) ¢c. HH. Duell, 

Commiss toner. 
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* \) Appeal. 
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the treatment of rheumatism 


decision of the examiner is affirmed, with leave to applicants 
resent, an, they select), the ameen Lan in issue to the examin- 
further action upon SAriiewnl papeee. 

(atiested) “Os i «ape ie 


Commissioner. 
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UNITED STATES PATENT OFFICE. 





Ex parte Strauss, Sachs & Co. 





‘ pit: ESET SEER AD Stil ee 
MS. QD, . Yo é g Be 271. 


ie eater eco 








On appeal from the action of the examiner in refusing to 
_ register the word "DEFIANCE" as a trade-mark for skirt oinding, 
‘pecause of its geographical signification, the Commissioner hela 
as follows: 


"The desgision of the examiner of trade-marks in refusing to 
register the word "Defiance" as a trade-mark for skirt bindings 
is affirmed on the authority of ex parte Little & Co., 85 0.G., 
1221, and the decisions therein referred to. 

Tne affidavit filed by applicants has been sonsidered, but 
discloses no ground which warrants a reversal of the examiner. 

The facts diselosed by the reeord fail to take the case out of the 
general rule relating to the registry of geographical words. 


(Signed) c. H. Duell, 
Commissioner. 





February S, 1899. 
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Ex parte Pefia Bros. 
: wikitbniilens ot 
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MS.D, Vol.66, Page-S66. 





On appeal from the action of the examiner in refusing to 

_ register the words "ESCUDO de CUBA" and the representation of a 
shiela having certain bearings thereon, alleged to be the coat of 
arms of Cuba, as a trade-mark for saws, the Commissioner hela as 
follows: . 

“As presented the mark is not considered to be registrable, 
and the decision of the examiner is affirmed. 

Shoulda applicants elect to file an amended drawing, omitting 
the words "Escudo de Cuba" and their firm name and address, to- 
gether with an amended statement, clearly deseribing the mark and 
its essential features, they may be entered, ani the application 
further considered by the examiner. " 

(Signe@) Cc. H. Duell, 


Commissioner. 
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UNITED STATES PATENT OFFICE. 





Ex parte Hewlett & Lee. 





MS.D. Vol.66, ‘Page ‘357. Bi 





PELL, SP - 





On appeal from the action of the examiner in refusing to 
register the representation of a Chinese Bat in peculiar type and 
style of Chinese art, the Bat represented as holding in its mouth 
a stem on which peaches and peach leaves are suspended, as shown, 


as a trade-mark for cotton cloth, upon registered trade-mark of 


Fearon, Low & Co., 712,380, dated July 7, 1885, the essential fea- 


“o © i 
ee eee, 


aby be 


tures of which being the Chinese picture of a bat, and the class . 
of goods the same, the Commissioner held as follows: 


"The decisions of this office in ex parte Meriwether & Co., 
83 0.G., 1513, ex parte Kaufifiann & Blache, 84 0.G., 145, and 
Flint & Walling Mfg. Co., 85 0.G., 148, are controlling 
- upon } point presented by this appeal. I can "gina nething in 
the record or in applicants’ brief to distinguish this case from 
the cases above referred to. 
The decision of the examiner is therefore affirmed." 





SES 


(Signed) c. H. Duell, 


Ccormissioner,. 


Mareh 4, 1899, 
Qn. ie, TOV! 
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UNITED STATES PATENT OFFICE. 








EX parte Manilla Mfg. Co. 


‘ PC, a 
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MS.D.Vol.66, Page 358. 








i. On appeal from the action of the examiner in refusing to 
register a label entitled "MANILLA CURE," to be used on salve, 
the suspnemioaimadl held as follows: 

"fhe decision of the primary examiner is affirmed." 


(Signea) A. P. Greeley, 


Assistant Commissioner. 


6, 1899, 
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Ex parte Hewlett & Lee. 





\is.D., Vol. 66, Page $79.0 





9 appeal from the action of the examinor in refusing to 
register ‘the representation of a Chinese Dog in the seculiar 
and typical style of chinese art, as shown," 45 4 trade-mark for 
gotton cloth, on the registered mark of the Massactmsetts Cotton 
Mills, #15,9465, dated Jan. 4, 1897, the Commissioner nela as fol- 
lows: , 7 


“Applicants deseribe their mark as “the representation of a 
Chinese dog in tne peouliar and typical style of Chinese art." 
‘The dog differs materially in appearance from the dog show in the 
reference, but notwithstanding the differences, both are referred 
to as dogs, ané she brand under which the merchandise of the two 
parties, to which the marks are applied, would be sold, would, in 
my ioe on, be the “Dog” brand. Furthermore, the registrant and 
applicants use their marks upon the same goods ana their foreign 
trade is with the same country. Registrant states that the mark is 
stamped upon the goods with blue ink, wnich is the eolor of the ink 
Toa by applicants, as shown py the sample of the mark furn- 
ished. 


As presented the mark does not appear to be registrable, and 
therefore the decision of the examiner is affirmed." 
(Signed) C. H. Duell, 


Commissioner. 


March 10, 1699. S on 2 56960 
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Ex parte RICHARDSON. 








“7% MS.D.; Vol. 66, page 387. © big 
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- On appeal from the action of the examiner in refusing to 








compound word "Vin-Rye" as a trade-mark for whiskey upon 
ptive and deceptive character of the said word, the Commission 
as follows: - 


the decision of the examiner of trade-marks is affirmed." 
GC. H. Duell, (Signed) 


Commissioner. 
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Ex parte A. F. Richardson, 





Endorsed March 17, 1899. 


2 0 epilepsy and nervous diseases,upon the ground of the descrip- 








Nateeakcoe nt the word, and under the authority of ex parte Wolf, 

0. G., 1271, the Commissioner held as follows: - 

“Phe decision OF. the examiner of trade-marks is reversed." 

: Ci i uel ls (Signed) 
Commissioner. 
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